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December 14, 2008

County Clerk/Registrar of Voters (CC/ROV) Memorandum #09213

TO: All County Clerks/Registrars of VVoters and Proponents
f/li"' |I
FROM:  _ m.@x;ﬂ [ /,.A:Q—f-—“”f
Katherine Montgomery—| l
Associate Elections A%lyst \

RE: Initiative: 1412, Related to Taxes

Pursuant to Elections Code section 336, we transmit herewith a copy of the Title
and Summary prepared by the Attorney General on a proposed initiative
measure entitled:

REPEALS RECENT LEGISLATION THAT
WOULD ALLOW BUSINESSES TO CARRY BACK LOSSES,
SHARE TAX CREDITS, AND USE A SALES-BASED INCOME
CALCULATION TO LOWER TAXABLE INCOME. INITIATIVE STATUTE.

The proponents of the above-named measure are:

Robin Johansen

Karen Getman

Remcho, Johansen & Purcell, LLP
201 Dolores Avenue

San Leandro, CA 94577

(510) 346-6200
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#1412

REPEALS RECENT LEGISLATION THAT
WOULD ALLOW BUSINESSES TO CARRY BACK LOSSES,
SHARE TAX CREDITS, AND USE A SALES-BASED INCOME

CALCULATION TO LOWER TAXABLE INCOME. INITIATIVE STATUTE.

CIRCULATING AND FILING SCHEDULE

1. Minimum number of signatures required: ..........ccoooovvevcoriveeeeeiiien 433,971
California Constitution, Article Il, Section 8(b)

2. Official Summary Date: ..., Monday, 12/14/09

3. Petitions Sections:

a.

First day Proponent can circulate Sections for
signatures (Elec. Code § 336) ......ooviviiiiiiiiiriiee Monday, 12/14/09

. Last day Proponent can circulate and file with the county.

All sections are to be filed at the same time within each
county. (Elec. Codes §§ 336, 9030(a)). .......cvvvvivinrivivinisinnnns Thursday, 05/13/10

Last day for county to determine total number of
signatures affixed to petitions and to transmit total
to the Secretary of State (Elec. Code § 9030(b))................. Tuesday, 05/25/10

(If the Proponent files the petition with the county on a date prior to
05/13/10, the county has eight working days from the filing of the petition
to determine the total number of signatures affixed to the petition and to
transmit the total to the Secretary of State) (Elec. Code § 9030(b)).

Secretary of State determines whether the total number

of signatures filed with all county clerks/registrars of

voters meets the minimum number of required signatures

and notifies the counties.... ..... ....cooiiiiiiiv e Thursday, 06/03/10*

Last day for county to determine total number of qualified
voters who signed the petition, and to transmit certificate
with a blank copy of the petition to the Secretary of State
(Elec. Code § 9030(A)(€))....ov v Thursday, 07/15/10

* Date varies based on the date of county receipt.



INITIATIVE #1412
Circulating and Filing Schedule continued:

(If the Secretary of State notifies the county to determine the number of
gualified voters who signed the petition on a date other than 06/03/10, the
last day is no later than the thirtieth working day after the county’'s receipt
of notification). (Elec. Code § 9030(d)(e)).

f. If the signature count is more than 477,369 or less than
412,273 then the Secretary of State certifies the petition as
qualified or failed, and notifies the counties. If the signature
count is between 412,273 and 477,369 inclusive, then the
Secretary of State notifies the counties using the random
sampling technique to determine the validity of all
signatures (EC §9030(f)(g); 9031(a))....cccceeveviiiiinnninnnnninnnnn. Sunday, 07/25/10"

g. Last day for county to determine actual number of all qualified
voters who signed the petition, and to transmit certificate
with a blank copy of the petition to the Secretary of State.
(Elec. Code § 9031(bY(C)). ..o vvvvvrviiiiiiiiiiiiiiie e Thursday, 09/03/10

(If the Secretary of State notifies the county to determine the number of
gualified voters who have signed the petition on a date other than
07/25/10, the last day is no later than the thirtieth working day after the
county's receipt of notification.) (Elec. Code § 9031(b)(c).)

h. Secretary of State certifies whether the petition has been

signed by the number of qualified voters required to declare
the petition sufficient (Elec. Code §§ 9031(d), 9033).......... Tuesday, 09/07/10*

*Date varies based on the date of county receipt.



IMPORTANT POINTS

California law prohibits the use of signatures, names and addresses
gathered on initiative petitions for any purpose other than to qualify the
initiative measure for the ballot. This means that the petitions cannot be
used to create or add to mailing lists or similar lists for any purpose,
including fundraising or requests for support. Any such misuses
constitutes a crime under California law. Elections Code section 18650;
Bilofsky v. Deukmejian (1981) 124 Cal.App.3d 825, 177 Cal.Rptr. 621,
63 Ops.Cal Atty.Gen. 37 (1980).

Please refer to Elections Code sections 100, 101, 104, 9001, 9008,
8008, 9021, and 9022 for appropriate format and type consideration in
printing, typing and otherwise preparing your initiative petition for
circulation and signatures. Please send a copy of the petition after you
have it printed. This copy is not for our review or approval, but to
supplement our file.

Your attention is directed to the campaign disclosure requirements of the
Political Reform Act of 1974, Government Code section 81000 et seq.

When writing or calling state or county elections officials, provide the
official title of the initiative which was prepared by the Attorney General.
Use of this title will assist elections officials in referencing the proper file.

When a petition is presented to the county elections official for filing by
someone other than the proponent, the required authorization shall
include the name or names of the persons filing the petition.

When filing the petition with the county elections official, please provide
a blank petition for elections official use.
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EDMUND G. BROWN JR. State of California
Atrorney General DEPARTMENT OF JUSTICE
1300 | STREET, SUITE 125

P.O. BOX 944255
SACRAMENTO, CA 94244-2550

Public: (916) 445-9555
Telephone: (916) 445-4752
Facsimile: (916) 324-8835

E-Mail: Krystal Paris@doj.ca.gov

FILED
December 14, 2009 In the office of the Secretary of State
of the State of California

Honorable Debra Bowen DEC 14 _20[]9
Secrctary of State of the State of Califomia
State of California Elections

1500 11th Street, 5th Floor

Sacramento, CA 95814

Attention: Ms. Kathenne Montgomery
Associate Elections Analyst

Initiative 09-0058, "'Repeal Corporate Tax Loopholes Act." [V-2.] (Amdt #1-NS.)
Decar Secretary Bowen:

Pursuant to Elections Code sections 9004 and 336, you are hereby notified that on this
day we mailcd our title and summary for the above-referenced proposed initiative to the
proponents. A copy of that title and summary and text of the proposed measure is enclosed.

Please contact me if you have any questions. Thank you.

Sincerely,

Nl

KRYSTAL M. PARIS
Initative Coordinator

For EDMUND G. BROWN JR.
Attomey General

Proponents:
Robin Johansen

Karen Getman

Remcho, Johansen & Purcell, LLP
201 Dolores Avenue

San Leandro, CA 94577


mailto:KrystaI.Paris@doj.ca.gov

Date: December 14, 2009
Initiative 09-0058 (Amdt. #1-NS.)

The Attorney General of Califormia has prepared the following title and summary of the chief
purpose and points of the proposed measure:

REPEALS RECENT LEGISLATION TBAT WOULD ALLOW BUSINESSES TO
CARRY BACK LOSSES, SHARE TAX CREDITS, AND USE A SALES-BASED
lNéOME CALCULATION TO LOWER TAXABLE INCOME. INITIATIVE STATUTE.
Repeals recent legislation that would allow businesses to shift operating losses to prior tax years
and that would extend the period permitted to shift operating losses to future tax years. REpeals
recent legislation that would allow corporations to share tax credits with affiliated corporations.
Repeals recent legislation that would allow multistate businesses to use a sales-based income
calculation, rather than a combination property-, payroll- and sales-based income ce.llculation.
Summary of estimate by Legislative Analyst and Director of Finance of fiscal impact on state
and local government: Annual state revenue increase from business taxes of about $1.7 billion

when fully phased in, beginning in 2011-12. (09-0058.)



VIA MESSENGER

Oftice of the Attorney General
1300 “I” Street
Sacramento, CA 95814

Attention: Krystal M. Paris

09-0058
October 29, 2009 Amdt. #|NS
QECEIVEY
GCT 3 0 2008

INSTIATIVE COORDINATOR
ATTORNEY GENERAL'S OFFICE

Re: Repeal Corporate Tax Loopholes Act
Proposed Iniriative 09-0058, Amendment #1 N/S

Dear Ms. Paris:

Enclosed is a revised copy of the “Repeal Corporate Tax Loopholes Act,” which
we filed on October 16, 2009. The revised copy reflects one non-substantive edit to correct a
rypographical error in the first sentence of the Conflicting Initiatives section from “deemd” to

“deemed.”

Please direct all correspondence and inquiries regarding this measure to:

Robin B. Johansen

Karen Getman

Remcho, Johansen & Purcell, LLP
201 Dolores Avenue
San Leandro, CA 94577

Phone:

346-6200

Fax: (510)346-6201

<

= RobertalB’ Johansen

KG:BM
Enclosures
{00093910)

Sincerely,

—~—

Karen Gelmzu\ J



09-0058
SECTION 1. TITLE

A Amdt. #] NS
This Act shall be known as the “Repeal Corporate Tax Loopholes Act.”

SECTION 2. FINDINGS AND DECLARATIONS
The People of the State of California find and declare that:

L. The State of California is in the midst of the worst financial crisis since the Great
Depression. State revenues have plummeted, millions of Californians have lost their
jobs, and hundreds of thousands of California homes have been lost in foreclosure sales.
Projections suggest it could be many years before the State and its citizens recover.

2. To cope with the fiscal crisis, in 2008 and 2009 the Legislature and Governor
raised taxes paid by the people of this State: the personal income tax, the state sales tax,
and vehicle license fees. Yet at the same time they passed three special corporate tax
breaks that give large corporations nearty $2 billion a year in state revenues.

3. No public hearings were held and no public notice was given before these
corporate tax breaks were passed by the Legislature and signed into law by the Governor.

4. Corporations get these tax breaks without any requirements to create new jobs or
to stop shipping current jobs overseas.

5. These loopholes benefit the biggest of corporations with gross incomes of over

$1 billion. One study estimates that 80% of the benefits from the first loophole will go to
just 0.1 percent of all California corporations. Similarly, estimates are that 87% of the
benefits from one tax break will go to just 229 companies, each of which has gross
income over §1 bitlion.

6. Al the same time i1t created these corporate loopholes, the Legistature and
Governor enacted $31 billion in cuts to the state budget — decimating funding for public
schools and colleges, eliminating health care services to our neediest citizens, closing
state parks, furloughing state workers, and wreaking havoc on our state’s citizens.

7. The first tax loophole allows corporations to choose which of two formulas 10 use
to determine the share of their profits that is taxed in California. There is little doubt
corporations will choose the formula that allows them to pay Jess taxes to this State.

8. The second tax loophole allows corporations to transfer tax credits among their
related companies. This allows a company to use tax credits it didn’t even earn to reduce
the amount of taxes it pays to this State.

9. The third loophole allows corporations to carry back net operating losses and
claim refunds for taxes they have already owed and paid in prior years.



10.  Public schools are bearing the brunt of these cuts. Over the last two years, the
state has cut more than $17 billion from the K-12 school system. Schools have laid off
more than 20,000 classroom teachers and education support staff. Elementary class sizes
have grown from 20 students to more than 30 kids in each class. Middle and high school
class sizes of 40 are common, with some as large as 60. There will be no new textbooks
for years. Entire arl, music, vocational education and athletic programs have been
eliminated. Schools throughout the State may shut their doors five days early.

11.  Since 1981, the share of corporate income paid in taxes has fallen by nearly half -
even before these special tax breaks. California taxpayers are paying more, while big
corporations are paying less.

12. We should not be cutting vital programs and raising taxes on low-income and
middle-class Californians while enacting tax loopholes for big corporations. It makes no
sense, and it isn’{ fair. When public education has been cut by over $9 billion this year,
and taxes on individuals have increased by $12.5 billion, we cannot afford to give large
corporations billions in special tax breaks that are not tied in any way to creating jobs in
California. In these tough economic times, everyone should pay their fair share.

SECTION 3. PURPOSE AND INTENT

The People enact this measure to repeal three tax breaks that were'granted to
corporations in 2008 and 2009: the elective single sales factor provisions contained in
ABx3 15 and SBx3 15 of 2009; (2) the net operating loss carryback provisions contained
in AB 1452 of 2008; and (3) the tax credit sharing provisions in AB 1452 of 2008.

SECTION 4. Revenue & Taxation Code section 17276 is amended to read:

17276. Except as provided in Sections [7276.1, 17276.2, 17276.4, 17276.5, 17276.6,
and 17276.7, the deduction provided by Section 172 of the Internal Revenue Code,
relating to a net operating Joss deduction, shall be modified as follows:

(a)(1) Net operating losses attributable 1o taxable years beginning before January 1,
1987, shall not be allowed.

(2) A net operating loss shall not be carried forward to any taxable year beginning befose
January 1, 1987.

(b)(1) Except as provided in paragraphs (2) and (3), the provisions of Section 172(b)(2)
of the Internal Revenue Code, relating to the amount of carryovers, shall be modified so
that the applicable percentage of the entire amount of the net operating loss for any
taxable year shall be eligible for carryover to any subsequent taxable year. For purposes
of this subdivision, the applicable percentage shall be:

(A) Fifty-percent for any taxable year beginning before January 1, 2000.



(B) Fifty-five percent for any taxable year beginning on or after January 1, 2000, and
before January 1, 2002.

(C) Sixty percent for any taxable year beginning on or after January 1, 2002, and before
January 1, 2004.

(D) One hundred percent for any taxable year beginning on or after January 1, 2004.

(2) In the case of a taxpayer who has a net operating loss in any taxable year beginning
on or after January 1, 1994, and who operates a new business during that taxable year,
each of the following shall apply to each loss incurred during the first three taxable years
of operating the new business:

(A) If the net operating loss is equal to or Jess than the net loss from the new business,
100 percent of the net operating loss shall be carried forward as provided in
subdivision (d).

(B) If the net operating loss is greater than the net loss from the new business, the net
operating loss shall be carried over as follows:

(i) With respect to an amount equal to the net loss from the new business, 100 percent of
that amount shall be carried forward as provided in subdivision (d).

(ii) With respect to the portion of the net operating loss that exceeds the net loss from the
new business, the applicable percentage of that amount shall be carried forward as
provided in subdivision (d).

(C) For purposes of Section 172(b)(2) of the Internal Revenue Code, the amount
described in clause (ii) of subparagraph (B) shall be absorbed before the amount
described in clause (i) of subparagraph (B).

(3) In the case of a taxpayer who has a net operating loss in any taxable year beginning
on or after January 1, 1994, and who operates an eligible small business during that
taxable year, each of the following shall apply:

(A) If the net operating loss is equal to or less than the net loss from the eligible small
business, 100 percent of the net operating loss shall be carried forward to the taxable
years specified in subdivision (d).

(B) If the net operating loss is greater than the net loss from the eligible small bﬁsiness,
the net operating loss shall be carried over as follows;

(1) With respect to an amount equal to the net loss from the eligible small business,
100 percent of that amount shall be carried forward as provided in subdivision (d).



(i1) With respect to that portion of the net operating loss that exceeds the net loss from
the eligible small business, the applicable percentage of that amount shall be carried
forward as provided in subdivision (d).

(C) For purposes of Section 172(b)(2) of the Internal Revenue Code, the amount
described in clause (ii) of subparagraph (B) sha!l be absorbed before the amount
described in clause (i) of subparagraph (B).

(4) In the case of a taxpayer who has a net operating loss in a taxable year beginning on
or after January 1, 1994, and who operates a business that qualifies as both a new
business and an eligible small business under this section, that business shall be treated as
a new business for the first three taxable years of the new business.

(5) Inthe case of a taxpayer who has a net operating loss in 2 taxable year beginning on
or after January |, 1994, and who operates more than one business, and more than one of
those businesses qualifies as either a new business or an eligible small business under this
section, paragraph (2) shall be applied first, except that if there is any remaining portion
of the net operating loss after application of clause (1) of subparagraph (B) of that
paragraph, paragraph (3) shall be applied to the remaining portion of the net operating
loss as though that remaining portion of the net operating loss constituted the entire net
operating loss.

(6) For purposes of this section, the term “net loss™ means the amount of net loss after
application of Sections 465 and 469 of the [nternal Revenue Code.

(c) Net operating loss carrybacks shatl not be allowed.




(d){(1)(A) For a net operating loss for any taxable year beginning on or after January 1,
1987, and before January 1, 2000, Section 172(b)(1)(A)(ii) of the Internal Revenue Code,
relating to years to which net operating losses may be carried, is modified to substitute
“five taxable years” in lieu of “20 taxable years” except as otherwise provided in
paragraphs (2) and (3).

(B) For a net operating loss for any taxable year beginning on or after January 1, 2000,

and-before-tanuary 120085 Section 1 72(b)(1)(A)(i1) of the Internal Revenue Code,

relating to years to which net operating losses may be carried, is modified to substitute
“10 taxable years” in lieu of “20 taxable years.”

(2) For any taxable year beginning before January 1, 2000, in the case of a “new
business,” the “five taxable years” in paragraph (1) shall be modified to read as follows:

(A) “Eight taxable years” for a net operating loss attributable to the first taxable year of
that new business.

(B) “Seven taxable years” for a net operating loss attributable to the second taxable year
of that new business.

(C) “Six taxable years” for a net operating loss attributable to the third taxable year of
that new business.

(3) For any carryover of a net operaling loss for which a deduction is denied by
Section 17276.3, the carryover period specified in this subdivision shall be extended as
follows:

(A) By one vear for a net operating Joss attributable to taxable years beginning in 1991.

(B) By two years for a net operating loss attributable to taxable years beginning prior to
January 1, 1991.

(4) The net operating loss attributable to taxable years beginning on or after Japuary },
1987, and before January 1, 1994, shall be a net operating loss carryover to each of the



10 taxable years following the year of the loss if it is incurred by a taxpayer that is under
the jurisdiction of the court in a Title 11 or similar case at any time during the income
year. The Joss carryover provided in the preceding sentence shall not apply to any loss
incurred after the date the taxpayer i1s no longer under the jurisdiction of the court in a
Title 11 or similar case.

(e) For purposes of this section:

(1) “Eligible smal) business” means any trade or business that has gross receipts, less
returns and allowances, of less than one million dollars ($1,000,000) during the taxable
year.

(2) Except as provided in subdivision (f), “new business” means any trade or business
activity that is first commenced in this state on or after January 1, 1994,

(3) “Title 11 or similar case” shall have the same meaning as in Section 368(a)(3) of the
Intermal Revenue Code.

(4) In the case of any trade or business activity conducted by a partnership or “S”
corporation paragraphs (1) and (2) shall be applied to the partnership or “S™ corporation.-

(f) For purposes of this section, in determining whether a trade or business activity
qualifies as a new business under paragraph (2) of subdivision (e), the following rules
shall apply:

(1) In any case where a taxpayer purchases or otherwise acquires all or any portion of the
assets of an existing trade or business (irrespective of the form of entity) that is doing
business in this state (within the meaning of Section 23101), the trade or business
thereafier conducted by the taxpayer (or any related person) shall not be treated as a new
business if the aggregate fair market value of the acquired assets (including real,
personal, tangible, and intangible property) used by the taxpayer (or any related person)
in the conduct of its trade or business exceeds 20 percent of the aggregate fair market
value of the total assets of the trade or business being conducted by the taxpayer (or any
related person). For purposes of this paragraph only, the following rules shall apply:

(A) The determination of the relative fair market values of the acquired assets and the
total assets shall be made as of the last day of the first taxable year in which the taxpayer
(or any related person) first uses any of the acquired trade or business assets in its
busiress activity.

(B) Any acquired assets that constituted property described in Section 1221(1) of the
Internal Revenue Code in the hands of the transferor shall not be treated as assets
acquired from an existing trade or business, unless those assets also constitute property
described in Section 1221(1) of the Internal Revenue Code in the hands of the acquiring
taxpayer (or related person).



(2) In any case where a taxpayer (or any related person) is engaged in one or more trade
or business activities in this state, or has been engaged 1n one or more trade or business
activities in this state within the preceding 36 months (“prior trade or business activity™),
and thereafter commences an additional trade or business activity in this state, the
additional trade or business activity shall only be treated as a new business if the
additional trade or business activity is classified under « different division of the Standard
Industrial Classification (SIC) Manual published by the United States Office of
Management and Budget, 1987 edition, than are any of the taxpayer’s (or any related
person’s) current or prior trade or business activities.

(3) In any case where a taxpayer, including all related persons, 1s engaged in trade or
business activities wholly outside of this state and the taxpayer first commences doing
business in this state (within the meaning of Section 23101) after December 31, 1993
(other than by purchase or other acquisition described in paragraph (1)), the trade or
business activity shall be treated as a new business under paragraph (2) of
subdivision (e).

(4) In any case where the legal form under which a trade or business activity is being
conducted is changed, the change in form shall be disregarded and the determination of
whether the trade or business activity is a new business shall be made by treating the
taxpayer as having purchased or otherwise acquired all or any portion of the assets of an
existing trade or business under the rules of paragraph (1) of this subdivision.

(5) “Related person” shall mean any person that is related to the taxpayer under either
Section 267 or 318 of the Internal Revenue Code.

(6) “Acquire” shall include any gift, inheritance, transfer incident to divorce, or any
other transfer, whether or not for consideration.

(7)(A) For taxable years beginning on or after January 1, 1997, the term “new business”
shall include any taxpayer that is engaged in biopharmaceutical activities or other
biotechnology activities that are described in Codes 2833 to 2836, inclusive, of the
Standard Industrial Classification (SIC) Manual published by the United States Office of
Management and Budget, 1987 edition, and as further amended, and that has not received
regulatory approval for any product from the United States Food and Drug
Administration.

(B) For purposes of this paragraph:

(1) “Biopharmacecutical activities” means those activities that use organisms or materials
derived from organisms, and their cellular, subcellular, or molecular components, in
order to provide pharmaceutical products for human or animal therapeutics and
diagnostics. Biopharmaceutical activities make use of living organisms to make
commercial products, as opposed to pharmaceutical activities that make use of chemical
compounds to produce commercial products.



(if) “Other biotechnology activities” means activities consisting of the application of
recombinant DNA technology to produce commercial products, as well as activities
regarding pharmaceutical delivery systems designed to provide a measure of control over
the rate, duration, and sife of pharmaceutical delivery.

(2) In computing the modifications under Section 172(d)(2) of the Internal Revenue
Code, refating to capital gains and losses of taxpayers other than corporations, the
exclusion provided by Section 18152.5 shall not be allowed.

(h) Notwithstanding any provisions of this section to the contrary, a deduction shall be
allowed to a “qualified taxpayer™ as provided in Sections 17276.1, 17276.2, 17276 .4,
17276.5, 17276.6, and 17276.7.

(1) The Franchise Tax Board may prescribe appropriate regulations to carry out the
purposes of this section, including any regulations necessary to prevent the avoidance of
the purposes of this section through splitups, shell corporations, partnerships, tiered
ownership structures, or otherwise.

() The Franchise Tax Board may reclassify any net operating loss carryover determined
under either paragraph (2) or (3) of subdivision (b) as a net operating Joss carryover
under paragraph (1) of subdivision (b) upon a showing that the reclassification is
necessary to prevent evasion of the purposes of this section.

(k) Except as otherwise provided, the amendments made by Chapter 107 of the Statutes
of 2000 shall apply to net operating losses for taxable years beginning on or after
January 1, 2000.

SECTION 5. Revenue & Taxation Code section 17276.9 is amended to read:

17276.9. (a) Notwithstanding Sections 17276, 17276.1, 17276.2, 17276.4, 17276.5,
17276.6, and 17276.7 of this code and Section 172 of the Intemal Revenue Code, no net
operating loss deduction shall be allowed for any taxable year beginning on or after
January 1, 2008, and before January 1, 2010.

(b) For any net operating loss or carryover of a net operating loss for which a deduction
is denied by subdivision (a), the carryover period under Section 72 of the Internal
Revenue Code shall be extended as follows:

(1) By one year, for losses incurred in taxable years beginning on or after January 1,
2008, and before January 1, 2009.

(2) By two years, for losses incurred in taxable years beginning before January 1, 2008.




¢ (¢) The provisions of this section shall not apply to a taxpayer with net business
income of less than five hundred thousand doltars (§500,000) for the taxable year. For
purposes of this subdivision, business income means:

(1) Income from a trade or business, whether conducted by the taxpayer or by a pass-
through entity owned directly or indirectly by the taxpayer. For purposes of this
paragraph, the term “pass through entity” means a partnership or an “S” corporation.
(2) Income from rental activity.

(3) Income attributable to a farming business.

SECTION 6. Revenue & Taxation Code section 17276.10 is repealed:
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SECTION 8. Revenue & Taxation Code section 24416 is amended to read:

24416. Except as provided in Sections 24416.1, 24416.2, 24416.4, 24416.5, 24416.6,
and 24416.7, a net operating loss deduction shall be allowed in computing net income
under Section 24341 and shall be determined in accordance with Section 172 of the
Internal Revenue Code, except as otherwise provided.

(a)(1) Net operating losses attributable to taxable years beginning before January 1,
1987, shall not be allowed.

(2) A net operating loss shall not be carried forward to any taxable year beginning before
January 1, 1987.

(b)(1) Except as provided in paragraphs (2) and (3), the provisions of Section 172(b)(2)
of the Internal Revenue Code, relating to the amount of carryovers, shall be modified so
that the applicable percentage of the entire amount of the net operating loss for any
taxable year shall be eligible for carryover to any subsequent taxable year. For purposes
of this subdivision, the applicable percentage shall be:

(A) Fifty percent for any taxable year beginning before January 1, 2000.

(B) Fifty-five percent for any taxable year beginning on or after January I, 2000, and
before January 1, 2002.

(C) Sixty percent for any taxable year beginning on or after January i, 2002, and before
January 1, 2004,

(D) One hundred percent for any taxable year beginning on or after January 1, 2004.
(2) In the case of a taxpayer who has a net operating loss in any taxable year beginning
on or after January 1, 1994, and who operates a new business during that taxable year,

each of the following shail apply to each loss incurred during the first three taxable years
of operating the new business:

12



(A) If the net operating loss is equal to or less than the next loss from the new business,
100 percent of the net operating loss shall be carried forward as provided in
subdivision (e).

(B) If the net operating loss is greater than the net loss from the new business, the net
operating loss shall be carried over as follows:

(1) With respect to an amount equal to the net loss from the new business, 100 percent of
that amount shall be carried forward as provided in subdivision (e).

(i1) With respect to the portion of the net operating loss that exceeds the net loss from the
new business, the applicable percentage of that amount shall be carried forward as
provided in subdivision (d).

(C) For purposes of Section 172(b)(2) of the Internal Revenue Code, the amount
described in clause (ii) of subparagraph (B) shall be absorbed before the amount
described in clause (1) of subparagraph (B).

(3) In the case of a taxpayer who has a net operating loss in any taxable year beginning
on or after January 1, 1994, and who operates an eligible small business during that

taxable year, each of the following shall apply:

(A) If the net operating loss is equal to or less than the net loss from the eligible small
business, 100 percent of the net operating loss shall be carried forward to the taxable
years specified in paragraph (1) of subdivision (e).

(B) If the net operating loss is greater than the net loss from the eligible small business,
the net operating loss shall be carried over as follows:

(i) With respect to an amount equal to the net loss from the eligible small business,
100 percent of that amount shall be carried forward as provided in subdivision (e).

(it) With respect to that portion of the net operating loss that exceeds the net loss from
the eligible small business, the applicable percentage of that amount shall be carried
forward as provided in subdivision (e).

(C) For purposes of Section 172(b)(2) of the Internal Revenue Code, the amount
described in clause (i1) of subparagraph (B) shall be absorbed before the amount
described in clause (i) of subparagraph (B).

(4) In the case of a taxpayer who has a net operating loss in a taxable year beginning on
or after January 1, 1994, and who operates a business that qualifies as both a new
business and an eligible small business under this section, that business shall be treated as
a new business for the first three taxable years of the new business.
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(5) Inthe case of a taxpayer who has a net operating loss in a taxable year beginning on
or after January 1, 1994, and who operates more than one business, and more than one of
those businesses qualifies as either a new business or an eligible small business under this
section, paragraph (2) shall be applied first, except that if there is any remaining portion
of the net operating loss after application of clause (i) of subparagraph (B) of

paragraph (2), paragraph (3) shall be applied to the remaining portion of the net operating
{oss as though that remaining portion of the net operating loss constituted the entire net
operating loss.

(6) For purposes of this section, “nef loss” means the amount of net loss after application
of Sections 465 and 469 of the Internal Revenue Code.

(c) For any taxable year in which the taxpayer has in effect a water’s-edge election under
Section 25110, the deduction of 2 net operating loss carryover shall be denied to the
extent that the net operating loss cartyover was determined by taking into account the
income and factors of an affiliated corporation in a combined report whose income and
apportionment factors would not have been taken into account if a water’s-edge election
under Section 25110 had been in effect for the taxable year in which the loss was
igeurred.

(d) Net operating loss carrybacks shall not be allowed.




(e)(1)(A) For a net operating loss for any taxable year beginning on or afier January 1,
1987, and before January 1, 2000, Section 172(b)(1)(A)(ii) of the Iniemal Revenue Code,
relating to years to which net operating losses may be carried, is modified to substitute
“five taxable years” in lieu of “20 years” except as otherwise provided in paragraphs (2),
(3), and (4).

(B) For a net operating loss for any income year beginning on or after January 1, 2000,

and-before January12008; Section 172(b)(1){A)(ii) of the Internal Revenue Code,

relating to years to which net operating losses may be carried, is modified to substitute
“10 taxable years” in lieu of “20 taxable years.”

(2) For any income year beginning before January 1, 2000, in the case of a “new
business,” the “five taxable years” referred to in paragraph (1) shall be modified to read
as follows:

(A) “Eight taxable years” for a net operating loss attributable to the first taxable year of
that new business. '

(B) “Seven taxable years” for a net operating loss attributable to the second taxable year
of that new business.

(C) “Six taxable years” for a net operating loss attributable 1o the third taxable year of
that new business. '

(3) For any carryover of a net operating loss for which a deduction is denied by
Section 24416.3, the carryover period specified in this subdivision shall be extended as
follows:

(A) By one year for a net operating loss attributable to taxable years beginning in 1991.

(B) By two years for a net operating loss attributable to taxable years beginning prior to
January 1, 1991.

(4) The net operating loss attributable to taxable years beginning on or after January 1,
1987, and before January 1, 1994, shall be a net operating loss carryover to each of the
10 taxable years following the year of the loss if it is incurred by 2 corporation that was
either of the following:
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(A) Under the jurisdiction of the court in a Title 11 or similar case at any time prior to
January 1, 1994. The loss carryover provided in the preceding sentence shall not apply to
any Joss incurred in an income year after the taxable year during which the corporation is
no longer under the jurisdiction of the court in a Title 11 or similar case.

(B) Inreceipt of assets acquired in a transaction that qualifies as a tax-free reorganization
under Section 368(a)(1)(G) of the Internal Revenue Code.

(f) For purposes of this section:

(1) “Eligible small business’ means any trade or business that has gross receipts, less
returns and allowances, of less than one million dollars (§1,000,000) during the income
year.

(2) Except as provided in subdivision (g), “new business” means any trade or business
activity that is first commenced in this state on or after January 1, 1994,

(3) “Title 11 or similar case™ shall have the same meaning as in Section 368(a)(3) of the
Internal Revenue Code.

(4) In the case of any trade or business activity conducted by a partnership or an
“S corporation,” paragraphs (1) and (2) shall be applied to the partmership or
“S corporation.”

(g) For purposes of this section, in determining whether a trade or business activity
qualifies as a new business under paragraph (2) of subdivision (e), the following rules
shall apply:

(1) In any case where a taxpayer purchases or otherwise acquires all or any portion of the
assets of an existing trade or business (urespective of the form of entity) that is doing
business in this state (within the meaning of Section 23101), the trade or business
thereafler conducted by the taxpayer (or any related person) shall not be treated as a new
business if the aggregate fair market value of the acquired assets (including real,
personal, tangible, and intangible property) used by the taxpayer (or any related person)
in the conduct of its trade or business exceeds 20 percent of the aggregate fair market
value of the total assets of the trade or business being conducted by the taxpayer (or any
related person). For purposes of this paragraph only, the following rules shall apply:

(A) The determination of the relative fair market values of the acquired assets and the
total assets shall be made as of the last day of the first taxable year in which the taxpayer
(or any related person) first uses any of the acquired trade or business assets in its
business activity.

(B) Any acquired assets that constituted property described in Section 1221(1) of the

Internal Revenue Code in the hands of the transferor shall not be treated as assets
acquired from an existing trade or business, unless those assets also constitute property
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described in Section 1221(1) of the Internal Revenue Code in the hands of the acquiring
taxpayer (or related person).

(2) In any case where a taxpayer (or any related person) is engaged in one or more trade
or business activities in this state, or has been engaged in one or more trade or business
activities in this state within the preceding 36 months (“prior trade or business activity™),
and thereafter commences an additional trade or business activity in this state, the
additional trade or business activity shall only be treated as a new business if the
additional trade or business activity is classified under a different division of the Standard
Industrial Classification (SIC) Manual published by the United States Office of
Management and Budget, 1987 edition, than are any of the taxpayer’s (or any related
person’s) current or prior trade or business activities.

(3) In any case where a taxpayer, including all related persons, is engaged in trade or
business activities wholly outside of this state and the taxpayer first commences doing
business in this state (within the meaning of Section 23101) after December 31, 1993
(other than by purchase or other acquisition described in paragraph (1)), the trade or
business activity shall be ireated as a new business under paragraph (2) of
subdivision (e).

(4) In any case where the legal form under which a trade or business activity is being
conducted 1s changed, the change in form shall be disregarded and the determination of
whether the trade or business activity is a new business shall be made by treating the
taxpayer as having purchased or otherwise acquired all or any portion of the assets of an
existing trade or business under the rules of paragraph (1) of this subdivision.

(5) “Related person” shall mean any person that 1s related to the taxpayer under either
Section 267 or 318 of the Internal Revenue Code,

(6) “Acquire” shall include any transfer, whether or not for consideration.

(7)(A) For taxable years beginning on or after January 1, 1997, the term “new business”
shall include any taxpayer that is engaged in biopbarmaceutical activities or other
biotechnology activities that are described in Codes 2833 to 2836, inclusive, of the
Standard Industrial Classification (SIC) Manual published by the United States Office of
Management and Budget, 1987 edition, and as further amended, and that has not received
regulatory approval for any product from the United States Food and Drug
Administration. '

(B) For purposes of this paragraph:

(1) “Biopharmaceutical activities” means those activities that use organisms or materials
derived from organisms, and their cellular, subcellular, or molecular components, in
order to provide pharmaceutical products for human or animal therapeutics and
diagnostics. Biopharmaceutical activities make use of living organisms to make



commercial products, as opposed to phammaceutical activities that make use of chemical
compounds to produce commercial products.

(i) “Other biotechnology activities” means activities consisting of the application of
recombinant DNA technology 10 produce commercial products, as well as activities
regarding pharmaceutical delivery systems designed to provide a measure of control over
the rate, duration, and site of pbarmaceutical delivery.

(h) For purposes of corporations whose net income is determined under Chapter 17
(commencing with Section 25101), Section 25108 shall apply to each of the following:

(1) The amount of net operating loss incurred in any taxable year that may be carried
forward to another taxable year.

(2) The amount of any Joss carry forward that may be deducted in any taxable year.

(i) The provisions of Section 172(b)(1)(D) of the Internal Revenue Code, relating to bad
debt losses of commercial banks, shall not be applicable.

(1) The Franchise Tax Board may prescribe appropriate regulations to carry out the
purposes of this section, including any regulations necessary to prevent the avoidance of
the purposes of this section through splitups, shell corporations, partnerships, tiered
ownership structures, or otherwise.

(k) The Franchise Tax Board may reclassify any net operating loss carryover determined
under either paragraph (2) or (3) of subdivision (b) as a net operating loss carryover
under paragraph (1) of subdivision (b) upon a showing that the reclassification is
necessary to prevent evasion of the purposes of this section.

(1) Except as otherwise provided, the amendments made by Chapter 107 of the Statutes
of 2000 shall apply to net operating losses for taxable years beginning on or after
January 1, 2000.

SECTION 9. Revenue & Taxation Code section 24416.9 is amended to read:

24416.9. (a) Notwithstanding Sections 24416, 24416.1, 24416.2, 24416.4, 24416.5,
24416.6, and 24416.7 of this code and Section 172 of the Internal Revenue Code, no net
operating loss deduction shall be allowed for any taxable year beginning on or after
January 1, 2008, and before January 1, 2010.

(b) For any net operating loss or carryover of a net operating loss for which a deduction
is denied by subdivision (a), the carryover period under Section 172 of the Internal
Revenue Code shall be extended as follows:

(1) By one year, for losses incurred in taxable years beginning on or after January 1,
2008, and before January 1, 2009.
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(2) By two years, for losses incurred in taxable years beginuning before Janvary 1, 2008.
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(&) (c) The provisions of this section shall not apply to a taxpayer with income subject to
tax under this part of less than five hundred thousand dollars ($500,000) for the taxable
year.

SECTION 10. Revenue & Taxation Code section 24416.10 is repealed:

SECTION 12. SEVERABILITY

If any of the provisions of this measure or the applicability of any provision of
this measure to any person or circumstances shall be found to be unconstitutional or
otherwise invalid, such finding shall not affect the remaming provisions or applications
of this measure to other persons or circumstances, and to that extent the provisions of this
measure are deemed to be severable.
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SECTION 13. CONFLICTING INITIATIVES

In the event that this measure and another measure relating to these tax provisions
shall appear on the same statewide election ballot, the provisions of the other measure or
measures shall be deemed to be in conflict with this measure. In the event that this
measure receives a greater number of affirmative votes, the provisions of this measure
shall prevail in their entirety, and the other measure shall be null and void.
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