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March 24, 2009 

County ClerklRegistrar ofVoters (CCIROV) Memorandum #09048 

TO: 

FROM: 
J ie Bretschneider 

:stant ChiefDeputy Secretary of State 

RE: 	 Emergency Regulations: Post Election Manual Tally Requirements -
Readoption 

On March 24, 2009, the Secretary ofState submitted to the Office of Administrative Law 
(OAL), the attached packet requesting readoption of the PEMT Emergency Regulations 
with specific revisions reducing the initial sample size for certain contests and reducing 
the escalation requirements. The notice period prior to readoption of emergency 
regulations is five (5) days. Please submit any public comments on the proposed 
readoption by Monday March 30, 2009, to the Secretary of State. You may send 
comments via email to:votingsystems@sos.ca.gov. 

If approved by OAL, the readopted emergency regulations will be in effect for the 
May 19, 2009, Statewide Special Election. 


If you have any questions, please feel free to contact me at jbretsclmeider@sos.ca.gov or 

(916) 653-7244. 

Attachments (3) 
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HA.WE TE~E~HOI'IE NUM8ER 

________________________________________________ _ 

__________ 

!TAT!! 01' CAI.JFORNA 

ECONOMIC AND FISCAL IMPACT STATEMENT 
(REGULATIONS AND ORDERS) 

See SAM S8ctions 6600 · 6680 for Instructionp and Code Citations 

DEPARTMENT CONTACT PfRSON 

Secretary of State Pam Giarrizzo, Chief Counsel 9166537244 
NOTICe. FU HUt.UlER 

Z 

ECONOMIC IMPACT STATEMENT 

A. ESTlMATED PRIVATE SECTOR COST IMPACTS (Include calculations IJIJd assumptions In Ihe ruJemaldl!g reccrd,J 

1. 	Check the appropriate box(es) below to Indicate whether this regulation: 

Oa. Impacts businesses andJoremployees De. Imposes reporting requirements 

Db. Impacts small buslness81 Of. Imposes prescriptlve Inslead of performance standards 

Dc. Impacts Jobs 0( occupations Og. Impacts IndMduals 

od. Impacts callfomla competitiveness oh. None or !he aboYe (Explain below. Complete the 
FIScal Impact SlBtament as appropriate.) 

h. (QMtLI_______________________________________________________________________ 

(If any box In narns f II through 9 ~ checked, complete this Economic Impact Stat~nt.) 

2. Enter the tolal number of businesses Impacted,,______ Describe the types of businesses (Includtl nonptoliB't ___________ 

Enter th!i numbel' or peroentlllge or total businesses bnpacted that are amall buslnesses: ____ 

3. Enter the number of businesses thai win be created: _________ eliminated: _______,--_ _ ________ 

~~------- ------- -------------­, 	 --­
4. Indicate the geographic extant of impacts: 0 Statewide OLocaI or: regional (Nst IlteBS): ___________________________,-­

5. Enter the oomber of jobs a'eated:_ __ or e1iminated:___ Describe !he types of jobs or occupations Impacted:__________ _ 

6. Will the regulation affect the ebHIty ofCeJifomIe businesses to compete with other states by making It more COIlly to produce goods or services hire? 

n~, ~~n ~e~DYes 

8. ESTIMATED COSTS (Include c.lcuhltIons snd sssumpijons In tns nJlem8kJng recorr/.) 

1. Whet are the total5tat\lWlde dollar costa lIMIt businesses and Individuals may Incur to comply with lhis ~tJlat!on over its Ufetbne? $____ 

•. Initial COlits for a small buslness;·$'_ ____ Annual ongoing oosts: $, ______ Years' 

b. Initial costs for s typical business: $,_____ Annual ongoing costs: $,______ Years: 

Co Initial costs for I!ICllndivldu.l: $, ______ Annu.1 ongoing costs: ~~____ Years: 
d.~~e~ca.tsth8tmey~_	 ___________________ 



_____________________________________ _ 

(Eslimlltioll of the doIlsr /41 ..... , OUt eflCO(J("llged.) 

ECONOMIC AND FISCAL IMPACT STATEMENT cont, (STD. 399, Rev, 2~98) 

2. If multiple Industries are Impacted, enter the share oflolal cos!S for 8800 Induatry:"._______________________ 

3. 	 If the regulation imposes I1Iporting requirements, anlerthe annual costs a typical business may incur to ccmply with these requirements. (Include the doIJBr 

costs 10 do programming, rect:/fd kHplng, reporting, and ollN!r paperwOOc. wh6theror not the pa~ must be submltled.):$,________ 

4. WiIIIhis regulation directly Impact housing costs? D Yes D No If yes, erner the annual doIIa.r cost per housing 1,IrV!: $,____ ."lI'" . 
numberof unlts!,'_____ 

5. Are there comparabla Federal regIJlallons? Dyes D No explain the need for Slate reguLalloo given the existence or absence or Federal 

~uLaIlo~: 

Enter any addltlooal costs to businesses and/or Individuals thel may be due to Stete ~ Federal dlffereoces: $,____ _ 

C. ESTIMATED BENEFITS 	 value ofbeneffts ~ not specific6l1y requifftd by ~1dnQ 

1. Briefty summarize !he benefits lhat meyruult from this regulallon and who wli beneftt" ______________ _ _____ 

2. Are the benefits the result of: . D specific statutory requirements, or D goals developed by the agency based on broad statutory authority? 

~~,~'----------------------------------------------------------

3. What are the totc4 statewide beneftts from this regulation CHef ItlIllfetlme? $ 

D. AI..TERNA TIVES TO 'THE REGUlAnON (Indude CtlIcuIa/ions and UlUIr¥'tions .n tile tulemaking recad. Estimation 0( the doI/sr V8J\.Ie of tMneffts is nol 
specifically fftIUir9d by tulemMtlg ,...., bul MCOUraged.) 

1. 	 Lilt alternatives considered and describe them below. If no a/tImatives wwe considered, explain Ytt1y not,-______ ________ _ 

2. 	 SUmmariu the total statewide costs end benefits from this regulation and MOO altematJve considered: 

Regulation: Coot S,_______Benellt: $, ______ 

Altematlva 1: Benefit $, _____ Coot " ______ 

Alternative 2: B6nefit $,_____ Coot .'__________ 

3. 	 Brielly discuss any quantification IS5Ueslhat ere relevant to a comparison 01 estimated costs and benellts for this regulation or altemativaa: _ ____ _ 

4. 	Rulemaking law (equlres agendesto consider performance standards as an altemalive. If a regulation mandates the use of specific technologies or 

equipment, or presa1bes spedllc actIontor prooodures. Were performance standards considered to lower compliance costs? Dves DNo 

~"~,----------------------------------------------------------------------­
E. MAJOR REGUlATIONS (/IIeIude c./QAtions and assumptionaln the rulemeJclng record.) 


c.vEPA boards, oIIica and de".tfmentr are $Ub~ to the following addition" requirements per Health and S.faty Code section 57005. 
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ECONOMIC AND FISCAL IMPACT STATEMENT cont. (STD. 399, Rev. 2-98) 

1. Will !he estimated costs of this regulation to California business enterprises exceed $10 million? 0 Yes No (If No, skip the rest of this section) 

2. 	 Briefly describe each equally as effecUve altematlve, or comblnaUon of alternatives, for v.t1lch a cost-effectiveness analysis was performed: 
Alternative 1:____________________________________________ 

A1temative2:_______ ________________ _________________ 

3. For the regulation, and each alternative Just described, enter the esHmated total cost and overall cost-effectiveness ratio: 

Regulation: $ Cost-effectiveness ratio: ________ 


Alternative 1: Cost-effectiveness ratio: _ _______
.-----------------­
Cost-effectiveness ratio: ________Alternative 2: .---------------­

FISCAL IMPAC'T STATEMENT 

A. FISCAl EFFECT ON LOCAL GOVERNMENT (Jndicale appropriate bOKe! 1 through Ii and attach calculations and assumptions off/sea/Impact for 

the cvrrent yeSf and two subsequent Fiscal Years) 


01. 	Additional expenditures of approximately S 680,000 In the current S1810 Flacal Year which are relrTbursabia by the Stale pursuant to 

Section 6 of Article XIII B of the California Constitution and Sections 17500 et seq. oftha Government Code. Funding forlhls reimbursement 


o a. Is provided In (Item'_________BtJdget Act of'---_ __---.:) or (Chepter'___ ____,Statutes of,_______ 

IZI b. \'lin be requested in the. "2~O~09'_-~1~O~"''''------'Govemor's Budget for appropriation k1 Budget Act of ___________ 
'- (FlSCI!I. \V.II) 

02. Additional expenditures of approxImately $ In the ClJrrent State F:iscal Year which are not reImbursable by !he State pursuant to 

Section 6 of Article XIII B of the CafJfomla Constitution and Sections'1750D el seq. of the Goverrvnent Code because thIs regulation: 

o a, Implements !he Federal mandate contaIned in'_______________________________ 

D b. Implements the court mandats set forlh by the,_______________~---------------

court In the caseof'___~---------------" ..-_________ ____ ______ 

o c. Impiemenla a mandate of the people oflt1ls State expt65$ed In their epproval of Propogjtion No .. _______ at the'___ _____ 

election: 

"'''' 
D d, is Issued only In response to a sp&elflc request from the _____________ _ ______________ 

_______________________________, which Islare the only local entity(s) affected: 

o 8. will be ful!yllnanced from the ____________"""...""..""___________authorized by Section 
[FEES. REVEtIUE. ETc.} 

_________________________ ••,____________________________~______~cooo;~ 

D f. provides for savings to each affect8d unit of local government WI'IIch wlU, at a minimum, offset any additions! costs to each such unIL 

o 3, Savings of approximately $'_______annually. 


04, No additional costs or savings because this regulation makes only technical, non-substanUve or ctarrfymg changes to current law and regulations, 
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FECT 

TITLE 

ECONOMIC AND FISCAL IMPACT STATEMENT cont. (STD. 399, Rev. 2·98) 

05. No fiscal Impact exists because tNi rtgUletion doe5 not affect any local entity or program. 

o6. oth«. 

B. ASCAl. EF ON STAIE GOVERNMENT (Ind/c.te .~tfJ boxM 1 throI.Jph 4 and .tr.ch cslcufafiOnr and nsump/ionl1 of fi$ClIllmpact f(K 

thfJ current YNf Ind two subsfJquent Fl5cai Yelrs.) 

0 1. Additional expenditures of approximately $ In Iile CUllen! Stata Alcal Year. It is anticipated ttlat State agencies w\ll: 

o a. be able to absorb these additional costs within thalr existing budgets and resources. 

ob. request an Increase In the aurently authorized budg8llavel for the fiscal year. 

02. SavIngs of 8ppfOXimetely $, _______In, the current State Fiscal Year. 

03. No fiscal Impact exists because this regulation does not affect any State agency or program. 

04. Other. 

C. FISCAL EFFECT ON FEDERAl FUNDING OF STATE PROGRAMS (lndJcste 8pp(OfJ(flJtfJ boxss 1 thlOOgh 4l111d altsch ulculations tmd assumptions 
of f&caJ ~ct for the current YftB, and t'M:l.ubMquen/ FIsctJI YIn.) 

01. Additional axpendillJres of approXImately $,________In!he current State Fiscal Year. 

02. Savings of approximately $________yln the current State Fiscal Year. 

03. No ftscaI mpect exists because)!lls regulation does not affect any federally funded State agency or program. 

04. Other. 

SIGNATURE 

(J~Ji 
. . 

25 .0 , / 

)0.J~AGENCY SECRETARY I ~. 
APPROVAUOONCURRENCE 25 

. PROGRAM tJ ETMANAGER
DEPARTMENT OF FINANCE 1 

Chiof Counsel 
DATE 

3j2.A-jO'1 
DATE 

APPROVALKX]NCURRENCE i..€S' \ 

1. 	 1M signlture Ittesls thsl /he a~ency tlss completed /hI STD. 399 Iccordln~ /0 the ITIIlructions In SAM s~lons 860()..6680. and understands Ih8 
impaca of",. propcsed rulemaJdng. SIBle boards, amess, OI"dfJpartments not undfJ, an Agency Seerslary must have the fonn signed by the highesl 
nm/d()g offIcU/ In /he organization. 

2. 	 FtrIIJIIOO app!T)V81 and signature Is required when SAM S«:tIons 660().667() require compIelJM of/he RsCBJ /rnp«t SIlllltmetlt In tha STD. 399. 
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SID. 399 Attachment 
Fiscal Impact Statement 
A. Fiscal Impact on Local Government 

Current Fiscal Year: $20.000 to $680 000 

The estimate ofadditional expenditures ranging from $20,000 to $680,000 in the current 
State Fiscal Year is based upon: 1) the Secretary of State's survey of the seven counties 
that conducted Post Election Manual Tallies in the June 2008 Primary Election (copy 
attached); and 2) a survey conducted-by the California Association of County Elections 
Officials (CACEO) after the November 2008 General Election (copy attached). While 
not all counties have responded to the CACEO survey, according to the CACEO data, 
coUnties incurred PEMT audit costs of approximately $680,000 in the November 2008 
General Election. 

The PEMT Emergency Regulations are triggered only in a very small fraction ofcontests 
on each ballot: those contests with.s margin of victory of less than one half of one 
percent (0.5%), based aD the semifinal official results. In the November 2008 General 
Election, the PEMT Emergency Regulations were triggered in zero oftbe 13 statewide 
contests (0/13), one of the 53 Congressional Contests (1153), and one of the 100 
Legislative contests (11100). 

Since the average percentage of contests that will be subject to the PEMT Emergency 
Regulations in future elections is likely less than 1%, the estimate of additional 
expenditures is based on the assumption that less than 1% ofcontests will be subject to 
the PEMT Emergency Regulations in the May 19. 2009, Statewide Special Election, and 
in local elections held during the remainder of the State Fiscal Year. 

In addition, the reduction in sample sizes and escalation requirements proposed in the 
attached proposed regulations compared to the previously adopted emergency 
regulations, will likely reduce overall costs incurred by local elections officials. 

Funding will be requested in the 2009-10 Governor's Budget for appropriation in the 
Budget Act of2009 

0890-108-000 I--For local assistance, funding to counties ....... xx,xxx 
Provisions: 
1. The funds authorized in this item may be apportioned to the counties by the COl;ltroller, 
consistent with the requirements ofProvision 2, in amounts not to exceed the following: 
(a) County... xx,xxx 
2. Upon receipt of a report, signed and certified as true and accurate by the COW1ty clerk 
or county registrar of voters, that identifies the total costs for staff salaries, services and 
supplies, and postage, the Controller shall pay the reported costs of the counties for the 
xxx:xx election (s). 



Two Subsequent Fiscal Years 

FY 2009-10: $20,000 to $680,000 

This estimate is also based on a survey of costs in the' June and November 2008 
Statewide Elections. Only one s~tewide election, the June 2010 Statewide Primary 
Election, is scheduled in FY 2009-10. 

FY 2010-11: $20,000 to $680,000 

1bis estimate is also based on the survey of costs in the June and November 2008 
Statewide Elections. Only one statewide election, the November 2010 Statewide General 
Election, is scheduled in FY 2010-11. 



- -

June 2008 Statewide Primary 
PEMT Cost Chart 

County 

L Alameda 

2. Fresno 
3. Imperial 
4. M arin 
5. Riverside 
6. San Mateo 
7. Santa Clara 

Staff 
Hours 

8 
.136' 

24 
227 

T otal Cost 

. $160 
$1,300 

$500 
$9131' 

Overall 
cost of 
election 
for the 
county 

$ 
$ 
$ 
$ 

Total 
ballots 
cast in the 
con test 

532 
43,011 

13 344' 
11 286 

Avera l!e . 99 $2773 17043 

" 

% of Total Cost per Cos t per 
precincts baUots ballot ballots in 
hand hand h and the 
tallied tallied tallied con tcst 

100% 515' $0.31 $0.30 
10% 336 $3 .86 SO.03 
10% 955 $0.52 SO.04 
15% 2079 $4.39 SO.81 

971 $2.27 $0.30 

I An additional 17 ballots (14 provisional., and 3 duplicated ballots) were counted In the final tally of ballots. which occurred after the manual tally began. Those ballots 

were nol included in the manual tally. 

1 Riverside based ils estimate on 17 people for one day. The estimate does nol i.llclude ROV management hours. 

1 San Mateo conducted two PEMf audits: local measures N (8,532 ballots) and P (4,8 12 ballots). . 

4 A total of four additional precincts (containing X baUots) were counted for the PEMT audits. . 

SThese costs include one-time costs associated with preparing and conducting the first eWr PEMT audil in Santa Clara County. According to the Santa Clara County 

PEMT report to the SOS: 'The PEMT required a total 192 boW"'S of extra help staff time. including preparation, traioing;and conducting ·the PEMT. An additional 35 

hours were required for [managers) to draft procedure!J, prepare materials, supervise the process, and make reports." 
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.1 

I 
TITLE 2. ADMINISTRATION 

DIVISION 7. SECRETARY OF STATE 

EMERGENCY REGULATIONS 

Finding of Emergency 

The Secretary of State fmds that an emergency continues to exist, and that readoption for 90 days 
of the attached regulations, which are substantially equivalent to the emergency regulations 
previously adopted by the Secretary of State, is necessary for the immediate prescIVation of the 
public peace, health and safety, or general welfare, as required by subdivision (b) of Section 
11346.1 of the Government Code. 

Specific Facts Showing the Need for Immediate Action 

Overview: The Secretary of State reasonably believed that the Post Election Manual Tally 
Requirements (pEMT) were not regulations subject to the requirements ofthe Administrative 
Procedure Act (APA), Government Code section 11340 et seq. In forming this view, the 
Secretary relied on the advice ofcounsel and subsequently on a Superior Court decision in a case 
challenging her authority to issue the PEMT. On August 29, 2008, the Court ofAppeal upheld 
the Superior Court's ruling that the Secretary has authority to require post election manual tallies 
as acondition of voting system certification, but reversed the trial court's ruling on the APA 
issue. See County o/San Diego v. Debra Bowen (2008) 166 Cal.App.4~ 501. By then, it was 
too late to promulgate the PEMf as permanent regulations through the full APA process and 
have them in effect for the November 4, 2008, General Election. 

Soon after taking office in January 2007, Secretary of State Debra Bowen, pursuant to the 
authority granted by section·19222 of the Elections Code, initiated. an in-depth scientific review 
ofvoting systems previously approved. for use in California elections. The project came to be 
known as the Top-To-Bottom Review (TIBR). 

On August 3, 2007, the Secretary of State made compliance with forthcoming post-election 
manual tally requirements a condition ofre-approval of each of the voting systems examined in 
the TrBR. At that time, the Secretary did not believe such requirements would constitute 
regulations subject to the requirements of the APA. This belief was based in part upon.the 
decision of the United States District Court for the Central District of California in American 
Association ofPeople with .Disabilities v. Shelley. On October 25, 2007, th~ Secretary issued the 
written requirements. Two months passed. before San Diego County sought a judicial 
determination that the Secretary of State did not have the authority to impose the PEMT and, in 
the alternative, that the PEMT were regulations subject to the APA. On January 22, 2008, the 
Superior Court denied the Counties' request for relief. The trial court entered judgment on March 
7,2008. The Counties filed a Joint Notice of Appeal on March 19,2008. 

Secretary Of State 
Post Election Manual Tally· 
Emergency Regulations 
March 23, 2009 



On August 29, 2008, the Court of Appeal upheld the trial court's ruling that the Secretary of 
State had authority to make the PEMT a condition of re-approval ofvoting systems following the 
TTBR The Court of Appeal reversed the trial court's ruling on the APA issue, holding that the 
PEMT were re~ations subject to the requirements of the APA. The APA process typically 
requires at least four months before permanent regulations become effective, more if there are 
substantive changes to the proposed regulations during the process. Had the Secretary of State 
filed the proposed PEMT regulations with the Office of Administrative Law the day following 
the court decision, there would not have been enough time to complete the full APA process and 
have the PEMT in effect as permanent regulations in time for the November 4, 2008, General 
Election. 

The TIBR showed that voting systems in widespread use throughout California are vu1ne~ble to 
error and tampering. Escalating post election hand counts of ballots cast in randomly selected 
precincts are essential to confirm the correctness of the results reported by these voting systems, 
particularly in contests in which the apparent margin of victory is quite small. The PEMT were 
successfully implemented by the handful of counties in which close contests triggered their use 
following the June 3, 2008, Statewide Primary Election. 

On October 20, 2008, the Office of Administrative Law (OAL) approved the Emergency 
Regulations on Post Election Manna! Tallies (pEMT Emergency Regulations) submitted by the 
Secretary of S'tate, The PEMT Emergency Reguiation,s were filed with the Secretary of State and 
became effective immediately for a period of 180 days ending April 17, 2009 . . The PEMT 
Emergency Regulations were successfully implemented by 41 counties in which close contests 
triggered their use following the November 4, 2008, General Election. 

Since adoption of the PEMT Emergency Regulations, the Secretary of State has made substantial 
progress and proceeded with diligence toward compliance with subdivision (e) of section 
11346.1 of the Government Code. In January 2009, the Secretary of State established a Post 
Election Manual Tally Regulations Working Group (PEMT Working Group), consisting of 
elections officials from nine California counties, for the purpose of identifying improvements 
that could be made to the PEMT Emergency ReguJations before they are submitted to OAL as 
proposed permanent regulations. The Working Group has met via conference call regularly for 
the past eight weeks and has provided substantial input and reviewed several sets of proposed 
revisions to the PEMT Emergency Regulations. The Working Group will continue to convene 
until the Secretary of State adopts permanent regulations. In addition, the Secretary of State has 
carefully evaluated the individual reports submitted by the 41 counties that conducted PEMT 
audits after the November 4, 2008, General Election, for the purpose ofdetermining whether to 
make adjustments to the PEMT Emergency Regulations to improve cost-effectiveness before 
they are adopted as permanent regulations , The Secretary of State has also sought and received · 
comments from a number of interested parties, including local elections officials aside from ' 
those serving on the PEMT Working Group, election integrity advocates, and specialists in the 
post-election auditing field. 

During this process of developing appropriate revisions, the state Legislature reached an 
agreement on the state budget deficit, approved a set of budget measures to be placed on the I 
statewide ballot, and called a Statewide Special Election for May 19,2009. However, as noted 
Secretary Of State ... I 
Post Election Manual Tally 
Emergency Regulations 
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above, the PEMT Emergency Regulations are set to expire on April 17, 2009. 

While the Secretary of State bas made substantial progress and proceeded with diligence toward 
the adoption of permanent regulations, the Secretary of State and interested parties are still in the 

~ 	 process of finalizing appropriate revisions to the PEMT Emergency Regulations for adoption as 
pennanent regulations. Therefore, permanent regulations will not be in place in time for the May 
19, 2009, election. 

Unless the attached regulations, which are substantially equivalent to the PEMT Emergency 
Regulations previously adopted by the Secretary of State, are readopted for an additional 90 days 
and in effect as emergency regulations for the May 19, 2009, Statewide Special Election, the 
accuracy and integrity of the results in close contests, as well as public confidence in those 
results, could be compromised. 

Accordingly, immediate action is required to readopt these regulations on an emergency basis. 

Authoritv and Reference 

Authority: Section 12172.5, Government Code and Sections 10, 19200, 19201 , 19205, 19222, 
Elections Code. 

Reference: Sections 19200, 19201, 19205, 19222, Elections Code. 

Infonnative Digest 

In 2007, the Secretary retained the University of California and a team ofcomputer security 
experts to evaluate the security, reliability and accessibility of voting systems approved for use in 
California. Upon completion of this review, on August 3, 2007, the Secretary withdrew her 
approval of the voting systems studied by the review team, including certain Diebold, Sequoia 
and Hart InterCivic voting systems. The Secretary simultaneously issued a conditional re­
approval of each of the voting systems that set forth approximately 40 preconditions to their use. 

One of the conditions common to each of the re-approvals· required the counties that chose to use 
the machines subject to the TTBR to follow, rlpost-election manual count auditing requirements;' 
in addition to those already required by statute. The conditional re~approvals were amended on 
October 25, 2007, with the post election manual count condition revised to state this point more 
precisely: "Elections officials must comply with . .. requirements as set forth by the Secretary of 
State in the document entitled 'Post-Election Manual Tally Requirements' and any successor 
document,lt That same day, the Secretary issued a stand-alone document entitled "Post-Election 
Manual Tally Requirements" (the PEMT). 

On December 18, 2007, the County of San Diego and Deborah Seiler, in ber official capacity as 
the Registrar of Voters for the County of San Diego (County of San Diego), filed a complaint for 
declaratory and injunctive relief and a petition for writ ofmandate in the superior court, asking 
the court to void the PEMT. County of San Diego argued that the Secretary had overstepped ber 
Secretary OfState 
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statutory authority in issuing the PEMT and that, even if she possessed the authority to issue the 
PEMT, she could only do so pursuant to the APA.1n January 2008, the parties stipulated to 
permitting the counties ofKern, Riverside and San Bernardino to intervene in the case. 

On January 22, 2008, the Superior Court denied the counties l request for relief. The court . 
concluded that the Secretary had acted within her legislatively delegated authority in issuing the 
challenged requirements, and that because the PEMT did not constitute a "regulation, n the 
Secretary was not required to comply with the APA. The trial court entered judgment on March 
7,2008. The counties filed a Joint Notice of Appeal on March 19,2008. They also filed a 
motion seeking expedited review and a decision in the appeal prior to the November 4, .2008, 
election. The Court of Appeal granted the motion to expedite. On August 29, 2008, 66 days 
before the election, the Court of Appeal issued its decision. The court upheld the trial court's 
ruling that the Secretary has authority to issue the PEMT. The court reversed the trial court's 
ruling that the PEMT were not regulations and therefore not subject to the APA. 

On October 20, 2008, the Office of Administrative Law (OAL) approved Emergency 
Regulations on Post Election Manual Tallies (pEMT Emergency Regulations) submitted by the 
Secretary of State. The PEMT Emergency Regulations were filed with the Secretary of State and 
became effective immediately for a period of180 days ending April 17, 2009. The PEMT 
Emergency Regulations were successfully implemented by 41 counties in which close -contests 
triggered their use following the November 4, 2008, General Election. 

The PEMT Emergency Regulations set forth a comprehensive post election manual tally 
procedure, requiring that: (i) '1E1ections officials shall conduct a manual tally of 10% of 
randomly selected precincts for any contest where the margin ofvictory is less than one half of 
one percent (0.5%)"; (ii) in contests that span multiple jurisdictions (e.g., statewide contests); 1Iif 
the margin ofvictory within a given jurisdiction is more than 0.5%, but the overall margin ... is 
less than 0.5%, then each jurisdiction involved in the contest shall conduct a manual tally.of 10% 
of the preci.t:tcts in which voters cast ballots for that contest in the jurisdiction1l; (iii) "additional 
precincts shall be tallied in randomly selected blocks offive percent (5%) until the total number 
ofvariances presumed to exist .. . is smaller than ten percent (10%) of the overall margin of 
victory in that contest ... or until all ballots have been manually tallied, whichever occurs first; 
and (iv) the tallies "must be completed within the canvass period established by Elections Code § 
10262 and § 15372." See Elections Code sections 335.5 [defining" 'official canvass' "J and 353.5 
[defining 'semifinal official canvass' 11]. 

The attached regulations, proposed for a 90-day readoption, are substantially equivalent to the 
PEMT Emergency Regulations. The attached regulations requite: (i) "Elections officials shall 
conduct a manual tally ... where the margin of victory is less than one half of one percent 
(0.5%), as follows: For statewide contests ... two percent (2%) ... For legislative and 
Congressional contests, and any contest involving 100 precincts or more. . . five percent (5%) .. 
. For any contest involving fewer than 100 precincts ... ten percent (10%) of randomly selected 
precincts; (ii) in contests that span multiple jurisdictions (e.g., statewide contests), if the margin 
ofvictory within a given jurisdiction is more than 0.5%, but the overall margin is less than 0.5%, 
then each jurisdiction involved in the contest shall conduct a manual tally of a percentage of the 
precincts in which voters cast ballots for that contest in the jurisdiction, with the percentage 
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depending on the size of the contest (see above); (iii) "additional precincts shall be tallied in 

randomly selected blocks of five percent (5%) tultil the total number of variances presumed to 

exist ... is smaller than one half (50%) of the overall margin of victory in that contest . . . or 

until all ballots have been manually tallied, whichever occurs first; and (iv) the tallies must be 

completed within the canvass period established by Elections Code § 10262 and § 15372. See 

Elections Code sections 335 .5 [defining" 'official canvass' "] and 353.5 [defining 'semifinal 

official canvass' "]. 


The modifications reflected in the attached regulations are as follows: 
o 	 Reduction in the initial sample size from ten percent (10%) down to five percent (5%) for 

large contests and down to two percent (2%) for statewide contests . 
o 	 Reduction in the requirement to count additional precincts (escalation), by increasing rate 

ofvariances permitted - from ten percent (10%) to half (50%) of the overall margin of 
victory - before escalation is required. 

o 	 Technical and non-substantive modifications to clarify definitions and provisions and to 
ensure consistent use of terms throughout the regulations. 

These modifications do not substantially change the overall structure of the PEMT Emergency 
Regulations, which continue to require: (i) a manual tally of a percentage of precincts for all 
contests with an overall margin ofvictory of less than one half of one percent (0.5%); (li) 
equivalent requirements for contests that span multiple jurisdictions; (iii) escalation in blocks of 
five per,cent (5%) where significant variances are found; and (iv) completion within the canvass 
period. Therefore, the attached regulations are substantially equivalent to previously adopted. 
PEMT Emergency Regulations, as required by subdivision (h) of section 11346.1 of the 
Government Code. 

Identification of Each Technical. Theoretical. and Empirical Study. Report, or Similar 
Document On Which the Secretary of State Relies 

In proposing these emergency regulations, the Secretary of State relies upon the following . 
docrunents: 

• 	 TTBR Red Team report on Premier Voting SolutionslDiebold, available at 

http://www.sos.ca.gov/elections/electionsvsr.htm 


• 	 TTBRRed Team report on Sequoia Voting Systems, available at 

http ://www.sos .cagov/elections/eiections vsr.btm 


• 	 TIBR Red Team report on Hart InterCivic, available at 

http://www.sos.ca.gov/elections/electionsvsr.htm 


• 	 ES&S Red Team report,.available at 

http://www.sos.ca.gov/electionslelectionsvsess.htm 


• 	 TIBR Source Code Team report on Premier Voting SolutionslDiebold, available at 
http://www.sos.ca.gov/elections/eiections vsr.htrn 

• 	 TTBR Source Code Team report on Sequoia Voting Systems, available at 

http://www.sos.cagov/elections/electionsvsr.htm 


• TrBR Source Code Team report on Hart lnterCivic. available at 
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http://www.sos.cagov/electionslelectionsvsr.htm 
• 	 ES&S Source Code report, available at 


http://www.sos.cagov/electionslelectionsvsess.htm 

• 	 Source Code report on Sequoia Voting System 4.0, available at 


http://www.sos.ca.gov/elections/electiOllsvssequoia.htm 

• 	 Post~Election Audit Standards Working Group report, available at 


http://www.sos.ca.gov/electionslelectionspeas.htm 


Local Mandate Determination 

Mandate on local agencies or school districts and, if so, whether the mandate requires state 
reimbursement under Part 7 (commencing with Section 17500) of Division 4 of the 
Government Code: The Secretary of State bas determined that the proposed regulations will 
impose a reimbursable mandate on those counties where narrow margins of victory require Post 
Election Manual Tallies pursuant to the regtilations. 

Fiscal Impact Estimate 

In submitting these regulations to the Office of Administrative Law, the Secretary of State 
incorporates form SID 399, a copy ofwhich is attached to this document. 

Cost or savings to any state agency: The Secretary of State has determined that the proposed 
regulations will not impose an additional cost to the Secretary of State or any other state agency. 

Cost to any local agency or school district that is required to be reimbursed under Part 7 
(commencing with Section 17500) of Division 4 of the Government Code: The Secretary of 
State has determined that the proposed regulations may impose a cost on local elections offices. 
depending on whether a given jurisdiction has one or more contests in which the margin of 
victory is less than 0.5% according to the semjfinal official results. In the June 2008, Primary 
Election, counties reported costs ranging from a low of $160 to a high of $9,131. In the 
November 2008, General Election,jurisdictions reported costs ranging from zero to a high of 
approximately $248,000. However, the attached regulations will reduce costs incurred by local 
elections officials in future elections because of the reduced sample sizes and reduced escalation 
requirement. 

In general, the PEMT Emergency Regulations are triggered only in a very small fraction of 
contests on each ballot - those contests with a margin of victory of less than one half ofone 
percent (0.5%), based on the semifinal official results, 

Other non~discretionary cost or savings imposed upon local agencies: The Secretary of State 
has determined that the proposed regulations will not impose other non~discretionary costs or 
savings upon local agencies. 

Cost or savings in federal funding to the state: The Secretary of State has determined that the 
proposed regulations will not result in cost or savings in federal funding to the state. 
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TEXT OF PROPOSED EMERGENCY REGULATIONS FOR READOPTION 

Add Sections 20120, 20121, 20122, 20123, 20124, 20125, 20126 and 20127 of Cbapter 

3 to Division 7 of Title 2 of the California Code of Regulations. 


Chapter 3. Post Election Manual Tallies. 


§ 20120. Purpose aud Applicability. 


(a) The purpose of this cbapter is to establish standards and procedUres for conducting 

increased manual tallies in contests.in which the margin ofvictory is very narrow. 


(b) This chapter applies to the Secretary of State and all elections officials within the 
State of California for all elections in this state conducted in whole or in part on a voting 
system, the approval of which is conditioned by the Secretary of State on performance of 
increased manual tallies in contests with narrow margins of victory. 

Note: Authority cited: Section 12172.5, Government Code; Sections 10, 19100, 19205, 

19222, Elections Code. 

Reference: Sections 19100, 19205, 19222, Elections Code. 


§ 20121. Definitions. 

(a) "Semifinal official canvass" shall have the meaning set forth in Elections Code 
section 353.5 

(b) "Vote for One" means an election for an office in which the voter may select only one 
candidate. 

(c) "Vote for Multiple" means an election for an office in which the voter may select two 
or more candidates. 

(d) "Variance" means any difference between the machine tally and the manual tally for a 
contest, including, but not limited to, differences due to machine malfunction, operator 
error, or voter error in marking a ballot. 

20122. Increased manual tally in contests with narrow margins of victory. 

(a) After each election, the elections official shall detennine the margin of victory in each 
contest based upon the semifinal official canvass results. 

(1) For Vote for One contests, the "margin of victory" is the difference between 
the percentage ofoverall votes cast for the first place candidate or position and the 
percentage ofoverall votes cast for the second place candidate or position. 
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(2) For Vote for Multiple contests, the "margin ofvictory" is the difference 
between the percentage of overall votes cast for the candidate with the lowest number of 
votes needed to win a seat and the percentage of overall votes cast for the candidate with 
the next lowest nwnber of votes. For example, for a contest with three open seats, the 
margin of victory would be the difference between the percentage of the overall votes 
cast for the third and fourth place candidates, respectively. 

(3) For ballot measure contests, including recall contests, the margin ofvictory is 
the difference between the percentage of ''yes'' votes of overall votes and the percentage 
ofoverall votes required for the measure to pass. 

(b) For any contest in which the margin of victory based upon the sernifmal official 
canvass results is less than one half of one percent (0.5%), the elections official shall 
conduct a manual tally, employing the methods set forth in Elections Code section 15360, 
as follows: 

(I) For statewide contests, the manual tally shall include two percent (2%) of 

randomly selected precincts in each jurisdiction. 


(2) For.1egislative and Congressional contests, and any contest involving 100 
precincts or more, the manual tally shall include five percent (5%) oJ randomly selected 
precincts in each jurisdiction in which votes were cast in the contest. 

(3) For any contest not subject to paragraphs (I) or (2) of subdivision (b) of this 
section, and involving fewer than 100 precincts, the manual tally shall include ten percent 
(10%) of randomly selected precincts in each jurisdiction in which votes were cast in the 
contest 

(c) The manual tally requrred pursuant to subdivision (b) shall apply only to votes cast in 
th.e contest or contests with a margin of victory less than one half ofone percent (0.5%), 
not to other contests on the same ballot in which the margin of victory equals or exceeds 
one half bf one percent (0.5%). 

(d) Precincts manually tallied under Elections Code section 15360 IIll!y be included as 
part of the manual tally required pursuant to subdivision (b). 

(e) In any contest in which. two percent (2%), five percent (5%), or ten percent (10%) 
manual tally would otherwise be required pursuant to subdivision (b), an elections 
official may instead conduct a manual tally of a higher percentage of randomly selected 
precincts. If the manual tally does not include one hundred percent (100%) of the 
precincts involved in the contest, then the elections official must comply with the 
escalation requirements in section 20125. 

(f) The elections official sball ,begin the manual tally as soon as practicable after the 
random selection of precincts for the manual tally. 
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(g) The manual tally shall be conducted in public view by hand without the use of 

electronic scanning equipment 


(h) Individuals performing the manual tally shall not at any time during the manual tally 

process be infonned of the corresponding machine tally results. 


(i) A poll worker participating in the manual tally shall not be assigned to tally the results 
from a precinct in which that individual served as a poll worker on Election Day. 

G) The elections official shall take appropriate measures to ensure that direct recording 
electronic (ORE) ballots that were cancelled before being cast are not inadvertently 
tallied as valid ballots in the manual tally 'process. 

(k) The elections official shall take appropriate measures to ensure that damaged or 
defective ballots are not inadvertently tallied as valid ballots in the manual tally process. 

Note: Authority cited: Section 12172.5, Government Code; Sections 10, 19100, 19205, 

19222, Elections Code. 

Reference: Sections 19100, 19205, 19222, Elections Code. 


§ 20123. Contests voted upon in more than one jurisdiction. 

(a) In any contest voted upon in more than one jurisdiction, the elections official in each 
jurisdiction in which votes were cast in the contest shall determine whether a manual tally 
is required by section 20122, subdivision (b), by calculating the overall margin ofvictory 
in all jurisdictions in which votes were cast in the contest. The examples in subdivisions 
(aX1) and (a)(2) below ofcontests voted upon in two counties illustrate the application of 
the general rule stated in this subdivision (a). 

(1) If the margin of victory in a contest voted upon in counties A and B is less 
than one half ofone percent (0.5%) within county A but the overall margin of victory in 
counties A and B combined is one half of one percent (0.5%) or more, then a manual 
tally is not required by section 20122, subdivision (b), in either county. 

(2) If the margin of victory in a contest voted upon in counties A and B is one half 
of one percent (0.5%) or more within county A, but the overall margin of victory in 
counties A and B combined is less than one half of one percent (0.5%), then County A 
shall conduct a manual tally of randomly selected County A precincts in which voters 
cast ballots for that contest, and County B sball conduct a manual tally of randomly 
selected County B precincts in which voters cast ballots for that contest, pursuant to 
section 20122, subdivision (b). 

(b) For a legislative, Congressional, or statewide contest, the Secretary of State shall 
determine whether a manual tally is required by section 20122, subdivision (b), based 
upon the semifinal official canvass resultS and margin of victory for the entire district for 
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a legislative or Congressional contest or the entire state for a state contest. 

(c) In any contest voted upon in more than one jurisdiction, the elections official in each 
jurisdiction in which votes were cast in the contest shall conduct its own manual tally 
pursuant to this chapter. Any escalation required by section 20125 shall be determined 
based on the variance percentage within the jurisdiction. If within a jurisdiction the 
variance percentage in the manual tally conducted pursuant to section 20122, subdivision 
(b). is less than half (50%) of the overall margin ofvictory in the contest, based on the 
semifinal official canvass results, then no additional precincts must be manually tallied 
for the contest in that jurisdiction. Ifwithin a jurisdiction the variance percentage in the 
manual tally conducted pursuant to section 20122, subdivision (b), is at least half (50%) 
of the overall margin of victory in the contest, based on the semifinal official canvass 
results, then additional precincts muSt be manually tallied pursuant to section 20125. 

Note: Authority cited: Section 12172.5, Government Code; Sections 10, 19100, 19205, 

19222, Elections Code. 

Reference: Sections 19100,19205,19222, Elections Code. 


§ 20124. Determination, counting and disclosure of variances. 

(a) An elections official must document and disclose to the public any variances between 
the semifinal official canvass results and the manual tally results. The examples in 
subdiyjsions (a)(l ) through (a)(3) illustrate how variances should be documented and 
disclosed. 

(I) lfthe manual tally establishes that the machine tally erroneously attributed a vote 
for Candidate A to Candidate B, two variances result because the vote totals for 
Candidate A and for Candidate B are each changed by one vote in the manual tally. 

(2) lfthe manual lally establishes that the machine tally erroneously attributed a vote 
for Measure A as a vote against Measure A, two variances result because the vote totals 
for Measure A and against Measure A are each changed by one vote in the manual tally. 

(3) Ifthe manual tally determines that a vote was cast in a contest on a ballot that the 
machine tally interpreted as an under-vote in the contest, one variance results because the 
machine tally under-vote becomes a vote for a candidate or a vote for or against a 
measure in the manual tally. 

Note: Authority cited: Section 12172.5, Government Code; Sections 10,19100,19205, 

19222, Elections Code. 

Reference: Sections 19100,19205, 19222, Elections Code. 


§ 20125. Manual tally escalation requirements for variances. 

(a) The elections.official shall calculate the variance percentage for any contest with one 
or more variances by dividing the total number of variances found in the manual tally 
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sample for the contest by the total number of votes cast for that contest in the manual 
tally sample. For Vote for One contests, only variances that narrow the margin between 
the winner and any of the losers shall be included in the total number of variances. For 
Vote for Multiple contests, only variances that narrow the margin ofvictory between any 
of the winners and any of the losers shall be included in the total number of variances. If 
the variance percentage represents at least one half (50%) of the margin of victory for 
that contest based on the semifinal official canvass results, then additional precinctS must 
be manually tallied for that contest as provided in section 20122, subdivision (b). 

(b) Additional precincts sball be tallied in randomly selected blocks of five percent (5%) 
until the total number ofvariances presumed to exist - re~calcuJated using the method 
above - is' smaller than one half (50%) of the overall margin of victory in that contest, 
based on the semifinal official canvass results, or until all ballots have been manually . 
tallied, whichever occurs first. . 

(c) Ifany variance is found between manually tallied voter verifiable paper audit trail 
ryvPAT) records and corresponding electronic vote results that cannot be accounted for 
by some obvious mechanical problem, then the VVPAT records, memory cards and 
devices, and direct recording electronic (DRE) voting machines must be preserved and 
the Secretary of State must be notified in order to allow for an investigation to determine 
the cause of the problem. The Secretary of State shall conduct the investigation in such a 
manner as to mjnimize adverse impact on the conclusion of the canvass and certification 
of the election, as well as preparation for any upcoming elections. 

Note: Authority cited: Section 12172.5, Government Code; Sections 10, 19100, 19205, 

19222, Elections Code. 

Reference: Sections 19100, 19205, 19222, Elections Code. 


§ 20126. Records To Be Maintained During And After The Manual Tally ProC'fSs. 

(a) The elections official shall keep a log to record the manual tally process, incJuding the 
results of each round of manual tallying for each precinct included in the sample, how 
variances were resolved. and details of any actions taken that are contrary to this chapter. 
The elections official shall make the log available to the public . . 

(b) The elections official shall track, record in the log and report to the public by precinct 
the number ofundervotes and overvotes discovered in the manual tally of a contest. 

'Note: Authority cited: Section 12172.5, Government Code; Sections 10, 19100, 19205, 
19222, Elections Code. 
Reference: Sections 19100, 19205, 19222, Elections Code. 

§ 20127. Public Right To Observe. 

(a) The elections official shall make any semifinal official canvass precinct tally results 
available to the public before the manual tally of the results from those precincts begins. 
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(b) The electionS official shall comply with the notice requirements established in 
Elections Code section 15360 when conducting any post-election manual tallying 
required by this chapter. This notice requirement may be satisfied by providing a single 
notice containing the times and places of: 

(1) the selection ofprecincts for the one percent (1%) manual tally and any 
selection ofprecincts which may be required if a manual tally is required by this chapter 
for any contest; and 

(2) the 1 % manual tally process and of any manual tally which may be required 
by this chapter. 

(c) The elections official shall permit the public to observe all parts of the manual tally 
process, including the random selection of precincts, in a manner that allows them to 
verify the tally. The elections official shall not permit members of the public to touch 
ballots, voter verifiable paper audit trails or other official materials used in the manual 
tally process or to interfere in any way with the process. 

Note: Authority cited: Section 12172.5, Government Code; Sections 10, 19100, 19205, 

19222, Elections Code. 

Reference: Sections 19100, 19205, 19222, Elections Code. 


§ 20128. Completion Within Official Canvass Period. 

For any contest in which an increased manual tally is required by this chapter, the 

elections official shall complete all tasks and make all reports required by this chapter 

within the canvass period established by Elections Code sections 10262 and 15372, 

unless a court has. granted an extension, pursuant to Elections Code section 15701. 


Note: Authority cited: Section 12172.5, Government Code; Sections 10, 19100, 19205, 

19222, Elections Code. 

Reference: Sections 19100, 19205, 19222, Elections Code. 
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