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March 24, 2009
County Clerk/Registrar of Voters (CC/ROV) Memorandum #09048

TO: All County Clerks/Registrars of Voters

FROM: Qfﬂ/ﬁ//m/ %M/SM ol—"_

ﬁme Bretschneider
ssistant Chief Deputy Secretary of State

RE: Emergency Regulations: Post Election Manual Tally Requirements -
Readoption

On March 24, 2009, the Secretary of State submitted to the Office of Administrative Law
(OAL), the attached packet requesting readoption of the PEMT Emergency Regulations
with specific revisions reducing the inifial sample size for certain contests and reducing
the escalation requirements. The notice period prior to readoption of emergency
regulations is five (5) days. Please submit any public comments on the proposed
readoption by Monday March 30, 2009, to the Secretary of State. You may send
comments via email to: votingsystems(@sos.ca.gov.

If approved by OAL, the readopted emergency regulations will be in effect for the
May 19, 2009, Statewide Special Election.

If you have any questions, please feel free to contact me at jbretschneider@sos.ca.gov or
(916) 653-7244.

Attachments (3)
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BTATE OF CALIFORNIA

ECONOMIC AND FISCAL IMPACT STATEMENT

(REGULATIONS AND ORDERS)

STO. 309 (Rav. 265) See SAM Ssctions 6600 - 6680 for Instructions and Code Chations

OEPARTMENT NANE CONTACT PERSON YELEPHONE NUMBER

Secretary of State Pam Giarrizzo, Chief Counset 0166537244

"DEBCRIPTIVE YITLE FROM MOTICE REGISTER OR FORM 460 NOT(GE FILE NUMBER
Z

ECONOMIC IMPACT STATEMENT

A. ESTIMATED PRIVATE SECTOR COST IMPACTS  (Include calculations and assumptions in the rulemaking racord.)

1. Check the appropriate box(es) below to indicate whether this regulation:

Da. Impacts businsesses and/or employees
o Impacts small businesses '

D c. Impadts Jobs or occupations

D d. !mpacts Caltfonla competilivenaess

h. (cont.)

D a. Imposes reporting requirements N
D {. Imposes prescriptive Instead of performanca standards
Dg. Impacts individuals

D h. None of the above (Explaln below. Complate the
Fiscal Impact Statement as appropriate.)

(Il any box In ltems 1 5 through g Is chacked, complete this Economic Impact Statemenl.)

2. Enter the total number of businesses Impacted:

Describe the types of businesses (Includs nonprofils):

Enter lhe number ar parcentage of total businesses impacted ihat are small businesses:

3. Enter the number of businessas that will be created:

ellminated:

Explaln:;

4. Indicate tha geographic extent of Impacts: El Statewide D Local or regional (fist areas):

5. Enfer the number of jobs created: or elimnated: Describe the types of jobs or occupations impacted:

6. Wili the regulation affec: the ability of California businesses fo compate with other states by mating It more costly to produce goods or services hera?

[ Yes [ o If yes, explaln briefly:

B. ESTIMATED COSTS (include calculations and sssumptions In the rulemaking record.)

1. Whal are the total stalewlda dolfar costs that buslnesses and individuals may incur to comply with this regulation over iis (fetime? $

a. Inltial costs for a smafl businéss:'$,
b. Initlal costs for a typleal business: $

c. Initi2! costs for an Individual: $

Annual ongolng costs: $ Years:
Annual ongoing costs: § Years:
Annusl ongolng costs: ? Years:

d. Describe other economlc costs that may occur:




ECONOMIC AND FISCAL IMPACT STATEMENT cont. {STD. 399, Rev. 2-98)

2. If muitiple Indusiries are Impacted, enter the share of iotal costs for each industry:

3. If the rggulation imposes reporting requlrements, enter the annual costs a typical business may incur to comply with these requirements. (Include the dollar

cosls to do programming, record keeping, reporting, and other paperwork, whether or not the pabsrwork must be submitted.): §

4, Will this regulatton directly Impact housing costs? D Yes D No i yes, enter the annual dollar cost per housing unit: $ and the "

number of units:

5. Are there comparable Federal regulations? l:l Yes D No  Explain the nead for State regulation gtven the existance or absence of Federal

regulalions:

Enter any additional costs to businesses and/or individuals thal may be due 10 Slale - Federal differences: §

C. ESTIMATED BENEFITS (Estimation of the doller value of benafits Is no! spadifically required by rulemaking law, but encouraged.)

1. Briefly summarize the benefils that may result from this regulatien and who will benefit:

2. Are the benefits the result of; D spacific statutory requirements, or D goale developed by the agency basad on broad statutory authority?

Explain;

3. What ara the total statewide benefits from this regulation over Its Jifetime? $

D. ALTERNATIVES TO THE REGULATION (include calculations and assumptions in the rulemaking record. Estimation of the doflar value of benefits fs not
spedifically required by rutemaking law, but encouraged.)

1. List sitsmalives consldered and describe them below. If no alternatives were considersd, explain why not:

2. Summarize the total statewide cosis and benefits from this regulation and each altemative consldared:

Regulation: Banefit: § Cost §
Alternative 1: Benefit §, Cost §
Altemative 2: Banefit § Cost: §

3. Briefly discuss any quentification issues that are relevant to a comparison of estimated costs and benafits for this reguiation or alternstives:

4. Rulemsking law requires agencles (o consider performance standards as an altlerative, if a regulation mandstes the use of specific technologies or

equipment, or prescribes spadfic ections or procedures. Were performance standards considered 1o lowsr compllance costs? D Yes D No

Explain:

E. MAIOR REGULATIONS (include calculations and assumptions In the rulemaking record.)
Cal/EPA boards, officas and departments are subject o the following additional requirements psr Heallh and Sefsty Code saction 57005.
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ECONOMIC AND FISCAL IMPACT STATEMENT cont. (STD. 338, Rav. 2-98)

1. W the estimated costs of this regulation to California business enterprises exceed $10 milion 7 D Yes No (I No, skip the rest of this sectlon)

2. Briafly describe each equally as effective altemative, or comblnation of altematives, for which a cost-effactivensss analysis was performed:
Alternative 1:

Altemative 2;

3. For the regulation, and each alternative just described, enter the estimated total cost and overall cost-effectiveness ratio:

Regulation: $ Cost-effeciveness ratio;
Alternative 1: $ Cost-effectiveness ratlo:
Alternative 2: $ Cost-effectiveness ratio:

FISCAL IMPACT STATEMENT

A. FISCAL EFFECT ON LOCAL GOVERNMENT (indicale appropriste boxas 1 through 6 and attach calculstions and assumptions of fiscal Impact for
the current yegr and two subsequent Flscal Years)

1. Additional expenditures of approximately $ 680,000 in the curant State Flscal Year which are reimbursable by the State pursuant to
Section 8 of Article XIII B of the Califormia Constiution and Sections 17500 st seq. of the Govemment Code. Funding for this reimbursement:

D a. Is provided in (Item Budget Actof________ )or (Chapter Stalutes of
b. will be requested In the, 2009-10 Govemor's Budget for appropriation in Budget Act of
(RSCAL YEAR)
D2. Additional expenditures of approximately $ In the current State Fiscal Year which are not reimbursable by the State pursuaat to

Section & of Article XIli B of the Callfornia Constitution and Sections 17500 el seq. of the Government Code because this regulation;

D a. implements the Federal mandate contained {n

D b. implements the court mandate set forth by the,

court in the cass of VS,
D c. Implements a mandate of the peopla of this State expressed In thelr agproval of Proposition No. at the,
election;

D d. is Issued only in response to 2 specific request from the

which Is/ere the only local entity(s) affscted;

D e. will be fully financed from the authorized by Seotion
(FEES, REVENUE, ETC)

of the . Code;

D {. providas for savings to each affactad unit of local govemment which will, at 2 minimurn, offset any additional costs to each such unit

D 3. Savings of approximately $ annually.

D4. No additional costs or savings because this regulation makes only technlcal, non-substantive or claﬁ@ing changes to curent taw and reguiations.
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ECONOMIC AND FISCAL IMPACT STATEMENT cont. (STD. 399, Rev. 2-88)

D 5. No fiscal impact exists because this regulation does not sifect any local entity or program.

D 8. Other.

B. FISCAL EFFECT ON STATE GOVERNMENT (Indicate appropriaie boxes 1 through 4 and altach calculalions and sssumptions of fiscal {mpad for
the currenl year and two subsequent Fiscal Yasrs.)

D 1. Addilione) axpenditures of approximately $. In the current State Flscal Year. It is anticipatad thet State agencies will;

D 8. be abla o absorb these additional costs within their existing budgets and resources.

D b. request an Increass in the currenlly authorized budget leve] for the fiscal year.

D 2. Savings of approximately $, In tha current Siate Fiscal Year.
3. No fiscal impact exists because thls regulation does not affeci any State agency or program.

D 4, Cther.

C. FISCAL EFFECT ON FEDERAL FUNDING OF STATE PROGRAMS (Indicate sppropriate boxes 1 through 4 and altach calculations and sssumplions
of fiscal Impact for the current year snd two subsequent Fiscal Yaars.)

D 1. Additionat expenditures of approximately $ In the cument State Flscal Year.
D 2. Savings of approximately § in the current State Fiscal Year.
. 3. No fiscal impacl exists becausa this regulation does not affect any fadarally funded State agency or program
D 4. Other.
SIGNATURE , P T TITLE
£ P M o Chief Counsel
t/ O b DATE
AGENCY SECRETARY ' P ) z o
APPROVAL/CONCURRENCE | &5 3/ / C?
:  PROGRAM DEET MANAGER DATE
DEPARTMENT OF FINANCE ?
APPROVAL/CONCURRENCE | &5 !

1. The signalure allests thal the agency hes completst the STD. 398 according to the instructions In SAM seotlons 6600-6680, and understands the
impacis of the propesed rulemaking. State boards, offices, or depariments not under en Agency Secratary must have the form quned by the highest

ranking official i the organtzation.
2, Finance approval and slgnature Is required when SAM sectlons 6600-6670 require compietion of the Flscal impact Statement in the STD. 399.
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STD. 399 Attachment
Fiscal Impact Statement
A. Fiscal Impact on Local Government

Current Fiscal Year: $20.000 to $680.000

The estimate of additional expenditures ranging from $20,000 to $680,000 in the current
State Fiscal Year is based vpon: 1) the Secretary of State’s swrvey of the seven counties
that conducted Post Election Manual Tallies in the June 2008 Primary Election (copy
attached); and 2) a survey conducted-by the California Association of County Elections
Officials (CACEOQ) after the November 2008 General Election (copy attached). While
not all counties have responded to the CACEO survey, according to the CACEO data,
counties incurred PEMT audit costs of approximately $680,000 in the November 2008
General Election.

The PEMT Emergency Regulations are triggered only in a very small fraction of contests
on each ballot: those contests with.a margin of victory of less than one half of one
percent (0.5%), based on the semifinal official results. In the November 2008 General
Election, the PEMT Emergency Regulations were triggered in zero of the 13 statewide
contests (0/13), one of the 53 Congressional Contests (1/53), and one of the 100
Legislative contests (1/100).

Since the average percentage of contests that will be subject to the PEMT Emergency
Regulations in future elections is likely less than 1%, the estimate of additional
expenditures is based on the assumption that less than 1% of contests will be subject to
the PEMT Emergency Regulations in the May 19, 2009, Statewide Special Election, and
in local elections held during the remainder of the State Fiscal Year.

In addition, the reduction in sample sizes and escalation reguirements proposed in the
attached proposed regulations compared to the previously adopted emergency
regulations, will likely reduce overall costs incurred by local elections officials.

Funding will be requested in the 2009-10 Governor's Budget for appropriation in the
Budget Act of 2009

0890-108-0001~For local assistance, funding o counties....... XX, XXX

Provisions:

1. The funds authorized in this item may be apportioned to the counties by the Controller,
consistent with the requirements of Provision 2, in amounts not to exceed the following:
(a) County... X XXX

2. Upon receipt of a report, signed and certified as true and accurate by the county clerk
or county registrar of voters, that identifies the total costs for staff salanes, services and
supplies, and postage, the Controller shall pay the reported costs of the counties for the
XXXXX election (s).



Two Subsequent Fiscal Years

FY 2009-10: $20,000 to $680,000

This estimate is also based on a survey of costs in the June and November 2008
Statewide Elections. Only one statewide election, the June 2010 Statewide Primary
Election, is scheduled in FY 2009-10.

FY 2010-11: $20,000 to $680,000
This estimate is also based on the survey of costs in the June and November 2008

Statewide Elections. Only one statewide ¢lection, the November 2010 Statewide General
Election, is scheduled io FY 2010-11.




June 2008 Statewide Primary

PEMT Cost Chart
County Staff [ Total Cost [ Overall Total % of Total Cost per Cost per
Hours cost of ballots precincts | ballots ballot ballots jn
election cast in the | hand band hand the
for the contest tallied tallied tallied contest
county
1.| Alamedz
2. | Frespo
3. | Imperial
4. | Marin 8 $160 $ 532 100% 515" $0.31 $0.30
5. | Riverside 136” $1,300 $ 43,011 10% 336 $3.86 $0.03
6. | San Mateo 24 $500 3 13,344° 10% 955 $0.52 $0.04
7. | Santa Clara 227 $9,131° $ 11,286 15% 2,079 $4.39 $0.81
Average - 99 $2,773 17,043 971 $2.27 $0.30
Iy h

! An additiopal 17 ballots (14 provisional, and 3 duplicated batlots) were counted In the final tally of ballots, which occurred after the m@ual tally begaun. Those baliots
were not included in the manual tally.

? Riverside based its estimate on 17 people for one day. The estimate does not jaclude ROV management hours.
3 San Mateo conducted two PEMT audits: local measures N (8,532 ballots) and P (4,812 ballots).
* A total of four additional precincts (containing X batlots) were counted for the PEMT audits,

3 These costs include one-time costs associated with preparing and copducting the first ever PEMT audit in Santa Clara County. According to the Santa Clara County
PEMT report to the SOS: “The PEMT required a total 192 hours of extra help staff time, including preparation, training, and conducting the PEMT. An additional 35

hours were required for [memagers] to drafi procedures, prepare materjals, supervise the process, and make reports.”




PEMT Costs -
November 4,
2003

County
Amador

Alzmeda

Cataverss
Colusa
Caonlra Costa
Del Nons
El Darado
Fresno
{nyo
Kem
Kangs
Lessen
Los Angales
Maders
Meamed
Modoc
Honlersy

. =
Navada
Orange
Ptacer
Plumas
Rherslde
Sacramanto
San Bemardine
San Dlego
San Franciseo
San Joagum_
San Luls Obispa
Santa Barbara
Sanla Glare
Sena Crz

Shasta
Siems
Siskiyou
Solano
Sonoma
Suller
Tulare
Vanlurg
Tonal costs

Costs
0.00
24,83545
1,126.81
0.00
1,000.00
11,037.64

33.1684.87
$,114.09
320.00
2,534.00

1501458
1.800.00

3,79068
711.74
986,00

32,304.49
9,840.74
1,077.12

20,602.00
8,604.85

52,000.00
8,446.37

248,000.00
84.727.00
5.008.12

2.188.82

2,600.00
2C0.00
18,184.00

1,280.00
74,002.63
680,598.78

#of

8 of pets (fsi total for gach

contests conigst 101, 172 ete,)

2

1

3

2 @O = A = oW

2-1s, 4-2ad

1 sclical dislicl, 2 pots

Sigrra -2;Selma-2;Fresna U.-23

6-1,8-2,383

40 Pcls. {8-9, 30-1, 2-2)
34 for 1 contest
17 far 1 conlesl

1-1, 42, 1-3,5-4,1-5
10 far 1 conlest (No changs in
resulis)

21-18 1-1




TITLE 2. ADMINISTRATION
DIVISION 7. SECRETARY OF STATE

EMERGENCY REGULATIONS

Finding of Emergency

The Secretary of State finds that an emergency continues to exist, and that readoption for 90 days
of the attached regulations, which are substantially equivalent to the emergency regulations
previously adopted by the Secretary of State, is necessary for the immediate preservation of the
public peace, health and safety, or general welfare, as required by subdivision (b) of Section
11346.1 of the Government Code.

r

Specific Facts Showing the Need for Immediate Action

Overview: The Secretary of State reasonably believed that the Post Election Manual Tally
Requirements (PEMT) were not regulations subject to the requirements of the Admimstrative
Procedure Act (APA), Government Code section 11340 et seq. In forming this view, the
Secretary relied on the advice of counsel and subsequently on a Superior Court decision in a case
challenging her authority to issue the PEMT. On August 29, 2008, the Court of Appeal upheld
the Superior Court’s ruling that the Secretary has authority to require post election manual tallies
as a condition of voting system certification, but reversed the trial court’s ruling on the APA
issue. See County of San Diego v. Debra Bowen (2008) 166 Cal.App.4™ 501. By then, it was
too late to promulgate the PEMT as permanent regulations through the full APA process and
have them in effect for the November 4, 2008, General Election.

Soon after taking office in January 2007, Secretary of State Debra Bowen, pursuant to the

- authority granted by section 1 9222 of the Elections Code, initiated an in-depth scientific review
of voting systems previously approved for use in California elections. The project came to be
known as the Top-To-Bottom Review (TTBR).

On August 3, 2007, the Secretary of State made compliance with forthcoming post-election
manual tally requirements a condition of re-approval of each of the voting systems examined in
the TTBR. At that time, the Secretary did not believe such requirements would constitute
regulations subject to the requirements of the APA. This belief was based in part upon.the
decision of the United States District Court for the Central District of California in American
Association of People with Disabilities v. Shelley. On October 25, 2007, the Secretary issued the
written requirements. Two months passed before San Diego County sought a judicial
determination that the Secretary of State did not have the authority to impose the PEMT and, in
the alternative, that the PEMT were regulations subject to the APA. On January 22, 2008, the
Superior Court denied the Counties' request for relief. The trial court entered judgment on March
7,2008. The Counties filed a Joint Notice of Appeal on March 19, 2008.

Secretary Of State )
Post BElection Manual Tally
Emergency Regulations
March 23, 2009




On August 29, 2008, the Court of Appeal upheld the trial court’s ruling that the Secretary of
State had authority to make the PEMT a condition of re-approval of voting systems following the
TTBR. The Cowrt of Appeal reversed the trial court’s ruling on the APA issue, holding that the
PEMT were regulations subject to the requirements of the APA. The APA process typically
requires at least four months before permanent regulations become effective, more if there are
substantive changes to the proposed regulations during the process. Had the Secretary of State
filed the proposed PEMT regulations with the Office of Administrative Law the day following
the court decision, there would not have been enough time to complete the fill APA process and
have the PEMT in effect as permanent regulations in time for the November 4, 2008, General
Election.

The TTBR showed that voting systems in widespread use throughout California are vulnerable to
error and tampering. Escalating post election hand counts of ballots cast in randomly selected
precincts are essential to confirm the correctness of the results reported by these voting systems,
particularly in contests in which the apparent margin of victory is quite small. The PEMT were
successfully implemented by the handful of counties in which close contests triggered their use
following the June 3, 2008, Statewide Primary Election.

On October 20, 2008, the Office of Administrative Law (OAL) approved the Emergency
Regulations on Post Election Manual Tallies (PEMT Emergency Regulations) submitted by the
Secretary of State. The PEMT Emergency Regulations were filed with the Secretary of State and
became effective immediately for a period of 180 days ending April 17, 2009. The PEMT
Emergency Regulations were successfully implemented by 41 counties in which close contests
triggered their use following the November 4, 2008, General Election.

Since adoption of the PEMT Emergency Regulations, the Secretary of State has made substantial
progress and proceeded with diligence toward compliance with subdivision (¢) of section
11346.1 of the Government Code. In January 2009, the Secretary of State established a Post
Election Manual Tally Regulations Working Group (PEMT Working Group), consisting of
elections officials from nine California counties, for the purpose of identifying improvements
that could be made to the PEMT Emergency Regulations before they are submitted to OAL as
proposed permanent regulations. The Working Group has met via conference call regutarly for
the past eight weeks and has provided substantial input and reviewed several sets of proposed
revisions to the PEMT Bmergency Regulations. The Working Group will continue to convene
unti] the Secretary of State adopts permanent regulations. In addition, the Secretary of State has
carefully evaluated the individual reports submitted by the 41 counties that conducted PEMT
audits after the November 4, 2008, General Election, for the purpose of determining whether to
make adjustments to the PEMT Emergency Regulations to improve cost-effectiveness before
they are adopted as permanent regulations. The Secretary of State has also sought and received -
comments from a number of interested parties, including local elections officials aside from
those serving on the PEMT Working Group, election integrity advocates, and specialists in the
post-election auditing field.

During this process of developing appropriate revisions, the state Legislature reached an

. agreement on the state budget deficit, approved a set of budget measures to be placed on the

statewide ballot, and called a Statewide Special Election for May 19, 2009. However, as noted

Secretary Of State -
Post Election Mamual Tally
Emergency Regulations
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above, the PEMT Emergency Regulations are set to expire on April 17, 2009.

While the Secretary of State has made substantial progress and proceeded with diligence toward
the adoption of permanent regulations, the Secretary of State and interested parties are still in the
process of finalizing appropriate revisions to the PEMT Emergency Regulations for adoption as
permanent regulations. Therefore, permanent regulations will not be in place in time for the May
19, 2009, election.

Unless the attached regulations, which are substantially equivalent to the PEMT Emergency
Regulations previously adopted by the Secretary of State, are readopted for an additional 90 days
and in effect as emergency regulations for the May 19, 2009, Statewide Special Election, the

accuracy and integrity of the results in close contests, as well as public confidence in those
results, could be compromiscd

Accordingly, immediate action is required to readopt these regulations on an emergency basis.

Authority and Reference

Authority: Section 12172.5, Government Code and Sections 10, 19200, 19201, 19205, 19222,
Elections Code.

Reference: Sections 19200, 19201, 19205, 19222, Elections Code.

Informative Digest

In 2007, the Secretary retained the University of California and a team of computer security
experts to evaluate the security, reliabjlity and accessibility of voting systems approved for use in
California. Upon completion of this review, on August 3, 2007, the Secretary withdrew her
approval of the voting systems studied by the review team, including certain Diebold, Sequoia
and Hart InterCivic voting systems. The Secretary simultaneously tssued a conditional re-
approval of each of the voting systems that set forth approximately 40 preconditions to their use.

Ore of the conditions common to each of the re-approvals required the counties that chose to use
the machines subject to the TTBR to follow, "post-election manual count auditing requirements,"”
in addition to those already required by statute. The conditional re-approvals were amended on
October 25, 2007, with the post election manual count condition revised to state this point more
precisely: "Elections officials must comply with . . . requirernents as set forth by the Secretary of
State in the document entitled Post-Election Manual Tally Requirements' and any successor
document." That same day, the Secretary issued a stand-alone document entitled "Post-Election
Manual Tally Requirements™ (the PEMT).

On December 18, 2007, the County of San Diego and Deborah Seiler, in her official capacity as
the Registrar of Voters for the County of San Diego (County of San Diego), filed a complaint for
declaratory and injunctive relief and a petition for writ of mandate in the superior court, asking
the court to void the PEMT. County of San Diepo argued that the Secretary had overstepped her
Secretary Of State
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statutory authority in issuing the PEMT and that, even if she possessed the authority to issue the
PEMT, she could only do so pursuant to the APA. In January 2008, the parties stipulated to
permitting the counties of Kern, Riverside and San Bernardino to intervene in the case.

On January 22, 2008, the Superior Court denied the counties' request for relief. The court .
concluded that the Secretary had acted within her legislatively delegated authority in issuing the
challenged requirements, and that because the PEMT did not constitute a "regulation,” the
Secretary was not required to comply with the APA. The trial court entered judgment on March
7,2008. The counties filed a Joint Notice of Appeal on March 19, 2008. They also filed a
motion seeking expedited review and a decision in the appeal prior to the November 4, 2008,
election. The Court of Appeal granted the motion to expedite. On August 29, 2008, 66 days
before the election, the Court of Appeal issued its decision. The court upheld the trial court’s
ruling that the Secretary has authority to issue the PEMT. The court reversed the trial court’s
ruling that the PEMT were not regulations and therefore not subject to the APA.

On October 20, 2008, the Office of Administrative Law (OAL) approved Emergency

Regulations on Post Election Manual Tallies (PEMT Emergency Regulations) submitted by the
Secretary of State. The PEMT Emergency Regulations were filed with the Secretary of State and
became effective immediately for a period of 180 days ending April 17,2009. The PEMT
Emaergency Regulations were successfully implemented by 41 counties in which close contests
triggered their use following the November 4, 2008, General Election.

The PEMT Emergency Regulations set forth a comprehensive post election manual tally
procedure, requiring that: (i) "Elections officials shall conduct a manual tally of 10% of .
randomly selected precincts for any contest where the margin of victory is less than one half of
one percent (0.5%)"; (i) in contests that span multiple jurisdictions (e.g., statewide contests); "if
the margin of victory within a given jurisdiction is more than 0.5%, but the overall margin . . . is
less than 0.5%, then each jurisdiction involved in the contest shall conduct a manual tally.of 10%
of the precincts in which voters cast ballots for that contest in the jurisdiction”; (iii) “additional
precinets shall be tallied in randomly selected blocks of five percent (5%) until the total number
of variances presumed to exist . . . is smaller than ten percent (10%) of the overall margin of
victory in that contest . . . or until all ballots bave been manually tallied, whichever occurs first;
and (iv) the tallies "must be completed within the canvass period established by Elections Code §
10262 and § 15372." See Elections Code sections 335.5 [defining " 'official canvass’ "] and 353.5
[defining ‘semifinal official canvass' "].

The attached regulations, proposed for a 90-day readoption, are substantially equivalent to the
PEMT Emergency Regulations. The attached regulations requirte: (i) “Elections officials shall
conduct a manual tally . . . where the margin of victory is less than one half of one percent
(0.5%), as follows: For statewide contests . . . two percent (2%) . . . For legislative and

_ Congressional contests, and any contest involving 100 precincts or more . . . five percent (5%) . .
. Forany contest involving fewer than 100 precincts . . . ten percent (10%) of randomly selected
precincts; (ii) in contests that span multiple jurisdictions (c.g., statewide contests), if the margin
of victory within a given jurisdiction is more than 0.5%, but the overall margir is less than 0.5%,
then each jurisdiction involved in the contest shall conduct a manual tally of a percentage of the
precincts in which voters cast ballots for that contest in the jurisdiction, with the percentage
Secrotary Of State
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depending on the size of the contest (see above); (iii) “additional precincts shall be tallied in
randomly selected blocks of five percent (5%) until the total number of variances presumed to
exist . . . is smaller than one half (50%) of the overall margin of victory in that contest . . . or
unti] all ballots bave been manually tallied, whichever occurs first; and (iv) the tallies must be
completed within the canvass period established by Elections Code § 10262 and § 15372. See
Elections Code sections 335.5 [defining " 'official canvass' "] and 353.5 [defining 'semifinal
official canvass' "].

The modifications reflected in the attached regulations are as follows:

o Reduction in the initial sample size from ten percent (10%) down to five percent (5%) for
large contests and down to two percent (2%) for statewide contests.

o Reduction in the requirement to count additional precincts (escalation), by increasing rate
of variances permitted — from ten percent (10%) to half (50%) of the overall margin of
victory — before escalation is required. -

o Technical and non-substantive modifications to clarify definitions and provisions and to
ensure consistent use of terms throughout the regulations.

These modifications do not substantially change the overall structure of the PEMT Emergency
Regulations, which continue to require: (i) a manual tally of a percentage of precioets for all
contests with an overall margin of victory of less than one half of one percent (0.5%); (ii)
equivalent requirements for contests that span multiple jurisdictions; (iii) escalation in blocks of
five percent (5%) where significant variances are found; and (iv) completion within the canvass
period. Therefore, the attached regulations are substantially equivalent to previously adopted
PEMT Emergency Regulations, as required by subdivision (h) of section 11346,1 of the
Govemment Code.

Identification of Each Technical, Theoretical, and Empirical Study, Report, or Similar
Document On Which the Secretary of State Relies

In proposing these emergency regulations, the Secretary of State relies upon the following
documents:

* TTBR Red Team report on Premier Voting Solutions/Diebold, available at

http.//www.sos.ca.gov/elections/elections vsr.htm
. = TTBR Red Team report on Sequoia Voting Systems, available at

http://www.sos.ca.gov/elections/elections vsr.htm

* TTBR Red Team report on Hart InterCivic, available at

http://www.sos.ca. gov/elecnons/elecnons vsr.itm

»  ES&S Red Team report,-available at

http://www.so0s.ca.gov/elections/elections vs ess.htm

» TTBR Source Code Team report on Premier Voting Solutions/Diebold, available at

http://www.sos.ca.gov/elections/elections vsr.htm
*» TTBR Source Code Team report on Sequoia Voting Systems, available at

http://www.sos.ca.gov/elections/elections vsr.htm
»  TTBR Source Code Team report on Hart InterCivic, available at
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http://www.sos.ca gov/elections/elections vsr.htm
» ES&S Source Code report, available at

http://www.sos.ca.gov/elections/elections vs ess.htm

»  Source Code report on Sequoia Voting System 4.0, available at
hitp://www.sos.ca.gov/elections/elections vs sequoia.htm

* Post-Election Audit Standards Working Group report, available at
http://www.sos.ca.gov/elecions/elections peas.htm

Local Mandate Determination

Mandate on local agencies or school districts and, if so, whether the mandate requires state
reimbursement under Part 7 (commencing with Section 17500) of Divigion 4 of the
Government Code: The Secretary of State has determined that the proposed regulations will
impose a reimbursable mandate on those counties where narrow margins of victory require Post
Election Manual Tallies pursuant to the regulations.

Fiscal Impact Estimate

In submitting these regulations to the Office of Administrative Law, the Secretary of State
incorporates form STD 399, a copy of which is attached to this document.

Cost or savings to any state agency: The Secretary of State has determined that the proposed
regulations will not impose an additional cost to the Secretary of State or any other state agency.

Cost to any local agency or school district that is required to be reimbursed under Part 7
(commencing with Section 17500) of Division 4 of the Government Code: The Secretary of
State has determined that the proposed regulations may impose a cost on local elections offices,
depending on whether a given jurisdiction has one or more contests in which the margin of
victory is less than 0.5% according to the semifinal official results. In the June 2008, Primary
Election, counties reported costs ranging from a low of $160 to a high of $9,131. In the
November 2008, General Election, jurisdictions reported costs ranging from zero to a high of
approximately $248,000. However, the attached regulations will reduce costs incurred by local
elections officials in future elections because of the reduced sample sizes and reduced escalation

requirerment.

In general, the PEMT Emergency Regulations are triggered only in a very small fraction of
contests on each ballot — those contests with a margin of victory of less than one half of one
percent (0.5%), based on the semifinal official results.

Other non-discretionary cost or savings imposed upon local agencies: The Secretary of State
has determined that the proposed regulations wil! not impose other non-discretionary costs or
savings upon local agencies. .

Cost or savings in federal funding to the state: The Secretary of State has determined that the
proposed regulations will not result in cost or savings in federal funding to the state.
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TEXT OF PROPOSED EMERGENCY REGULATIONS FOR READOPTION

Add Sections 20120, 20121, 20122, 20123, 20124, 20125, 20126 and 20127 of Chapter
3 to Division 7 of Title 2 of the California Code of Regulations.

Chapter 3. Post Election Manual Tallies.

§ 20120. Purpose and Applicability.

(a) The purpose of this chapter is to establish standards and procedures for conducting
increased manual tallies in contests in which the margin of victory is very narrow.

(b) This chapter applies to the Secretary of State and all elections officials within the
State of California for all elections in this state conducted in whole or in part on a voting
system, the approval of which is conditioned by the Secretary of State on performance of
increased manual tallies in contests with narrow margins of victory.

Note: Authority cited: Section 12172.5, Government Code; Sections 10, 19100, 19205,

19222, Elections Code.
Reference: Sections 19100, 19205, 19222, Elections Code.

§ 20121. Definitions.

(a) “Semifinal officjal canvass” shall have the meaning set forth in Elections Code
section 353.5 '

{(b) “Vote for One” means an election for an office in which the voter may select only one
candidate.

(¢) “Vote for Multiple” means an election for an office in which the voter may select two
or more candidates.

(d) "Variance” means any difference between the machine tally and the manual tally for a
contest, including, but not limited to, differences due to machine malfunction, operator
error, or voter error in marking a ballot.

20122. Increased manual tally in contests with parrow margios of victory.

(a) After each election, the elections official shall determine the margin of victory in each
contest based.upon the semifinal official canvass results.

(1) For Vote for One contests, the “margin of victory” is the difference between
the percentage of overall votes cast for the first place candidate or position and the
percentage of overall votes cast for the second place candidate or position.



http:contests.in

(2) For Vote for Multiple contests, the “margin of victory” is the difference
between the percentage of overall votes cast for the candidate with the lowest number of
votes needed to win a seat and the percentage of overall votes cast for the candidate with
the next lowest number of votes. For example, for a contest with three open seats, the
margin of victory would be the difference between the percentage of the overall votes
cast for the third and fourth place candidates, respectively.

(3) For ballot measure contests, including recall contests, the margin of victory is
the difference between the percentage of “yes” votes of overall votes and the percentage
of overall votes required for the measure to pass.

(b) For any contest in which the margin of victory based upon the semifinal official -
canvass results is less than one half of one percent (0.5%), the elections official shall
conduct a manua! tally, employing the methods set forth in Elections Code section 15360,

as follows:

(1) For statewide cdntests, the manual taily shall include two percent (2%) of
randomly selected precincts in each jurisdiction.

(2) For legislative and Cdngressional contests, and any contest involving 100
precincts or more, the manual tally shall include five percent (5%) of randomly selected
precincts in each jurisdiction in which votes were cast in the contest.

(3) For any contest not subject to paragraphs (1) or (2} of subdivision (b) of this
section, and involving fewer than 100 precincts, the manual tally shall include ten percent
(10%) of randomly selected precincts in each jurisdiction in which votes were cast in the
contest.

(c) The manual tally required pursuant to subdivision (b) shall apply only to votes cast n
the contest or contests with a margin of victory less than one half of one percent (0.5%),

not to other contests on the same ballot in which the margin of victory equals or exceeds
one half of one percent (0.5%).

(d) Precincts manually tallied under Elections Code section 15360 may be included as
part of the manual tally required pursuant to subdivision (b).

(¢) In any contest in which a two percent (2%), five percent (5%), or ten percent (10%)
manual tally would otherwise be required pursuant to subdivision (b), an elections
official may instead conduct a manual tally of a higher percentage of randomly selected
precincts. If the manual tally does not include one hundred percent (100%) of the
precincts involved in the contest, then the elections official must comply with the
escalation requirements in section 20125.

(f) The elections official shall begin the manual tally as soon as practicable after the
random selection of precincts for the manual tally.
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(g) The manual tally shall be conducted in public view by hand without the use of
electronic scanning equipment. _

(h) Individuals performing the manual tally shall not at any time during the manual tally
process be informed of the corresponding machine tally results.

(i) A poll worker participating in the manual talty shall not be assigned to tally the results
from a precinct in which that individual served as a poll worker on Election Day.

(i) The elections official shall take appropriate measures to ensure that direct recording
electronic (DRE) ballots that were cancelled before being cast are not inadvertently
tallied as valid ballots in the manual tally process. :

(k) The elections official shall teke appropriate measures to ensure that damaged or
defective ballots are not inadvertently tallied as valid ballots in the manual tally process.

Note: Authority cited: Section 12172.5, Government Code; Sections 10, 19100, 19205,

19222 Elections Code. '
Reference: Sections 19100, 192085, 19222, Elections Code.

§ 20123. Contests voted upon in more than one jurisdiction.

(a) In any contest voted upon in rmore than one jurisdiction, the elections official in each
jurisdiction in which votes were cast in the contest shall determine whether a manual tally
is required by section 20122, subdivision (b), by calculating the overall margin of victory
in all jurisdictions in which votes were cast in the contest. The examples in subdivisions
(2)(1) and (a)(2) below of contests voted upon in two counties illustrate the application of
the general rule stated in this subdivision ().

(1) If the margin of victory in a contest voted upon in counties A and B is less
than one half of one percent (0.5%) within county A but the overall margin of victory in
counties A and B combined is one half of one percent (0.5%) or more, then 2 manual
tally is not required by section 20122, subdivision (b), in either county.

(2) If the margin of victory in a contest voted upon in counties A and B is one half
of one percent (0.5%) or more within county A, but the overall margin of victory in
counties A and B combined is less than one half of one percent (0.5%), then County A
shall conduct a manval tally of randomly selected County A precincts in which voters
cast ballots for that contest, and County B shall conduct a2 manua) tally of randomly
selected County B precincts in which voters cast ballots for that contest, pursuant to
section 20122, subdivision (b). /

(b) For a legisiative, Congressional, or statewide contest, the Secretary of State shall

determine whether a manual tally is required by section 20122, subdivision (b), based
upon the semifinal official canvass results and margin of victory for the entire district for
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a legislative or Congressional contest or the entire state for a state contest.

(¢) In any contest voted upon in more than one jurisdiction, the elections official in each
jurisdiction in which votes were cast in the contest shall conduct its own manual tally
pursuant to this chapter. Any escalation required by section 20125 shall be determined
based on the variance percentage within the jurisdiction. If within a jurisdiction the
variance percentage in the manual tally conducted pursuant to section 20122, subdivision
(b), 1s less than half (S0%) of the overall margin of victory in the contest, based on the
semifinal official canvass results, then no additional precincts must be manually tallied
for the contest in that jurisdiction. If within a jurisdiction the variance percentage in the
manual tally conducted pursuant to section 20122, subdivision (b), is at least half (50%)
of the overall margin of victory in the contest, based on the semifinal official canvass
results, then additional precincts must be manually tallied pursuant to section 2012S.

Note: Authority cited: Section 12172.5, Government Code; Sections 10, 19100, 19205,
19222, Elections Code.
Reference: Sections 19100, 19205, 19222, Elections Code.

§ 20124, Determination, counting and disclosure of variances.

(a) An elections official must document and disclose to the public any variances between
the semifinal official canvass results and the manual tally results, The examples in
subdivisions (a)(1) through (a)(3) illustrate how variances should be documented and
disclosed.

(1) If the manual) tally establishes that the machine tally erroneousty attributed a vote
for Candidate A to Candidate B, two variances result because the vote totals for
Candidate A and for Candidate B are each changed by one vote in the manual tally,

(2) If the manual tally establishes that the machine tally erroneously attributed 2 vote
for Measure A as a vote against Measure A, two variances result because the vote totals
for Measure A and against Measure A are each changed by one vote in the manua] tally.

(3) If the manval tally determines that a vote was cast in a contest on a ballot that the
machine tally interpreted as an under-vote in the contest, one variance results because the
machine tally under-vote becomes a vote for a candidate or a vote for or against a
measure in the manual tally.

Note: Authority cited: Section 12172.5, Goverament Code; Sections 10, 19100, 19205,
19222, Elections Code.
Reference: Sections 19100, 19205, 19222, Elections Code.

§ 20125. Manual tally escalation requirements for variances.

(a) The elections.official shall calculate the variance percentage for any contest with one
or more variances by dividing the total number of variances found in the manual tally
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sample for the contest by the total number of votes cast for that contest in the manual
tally sample. For Vote for One contests, only variances that narrow the margin between
the winner and any of the losers sball be included in the total number of variances. For
Vote for Multiple contests, only variances that narrow the margin of victory between any
of the winners and any of the losers shall be included in the total number of variances. If
the variance percentage represents at least one half (50%) of the margin of victory for
that contest based on the semifinal official canvass results, then additional precincts must
be manually tallied for that contest as provided in section 20122, subdivision (b).

(b) Additional precincts shall be tallied in randomly selected blocks of five percent (5%)
unti] the total number of variances presumed to exist — re-calculated using the method
above — is smaller than one half (50%) of the overall margin of victory in that contest,
based on the semifinal official canvass results, or until all ballots have been manually -
tallied, whichever occurs first. .

(c) If any variance is found between manually tallied voter verifiable paper audit trail
(VVPAT) records and corresponding electronic vote results that cannot be accounted for
by some obvious mechanical problem, then the VVPAT records, memory cards and
devices, and direct recording electronic (DRE) voting machines must be preserved and
the Secretary of State must be notified in order to allow for an investigation to determine
the cause of the problem. The Secretary of State shall conduct the investigation in such a
manner as to minimize adverse impact on the conclusion of the canvass and certification
of the election, as well as preparation for any upcoming elections.

Note: Authomy cited: Section 12172.5, Government Code; Sections 10, 19100, 19205,

19222, Elections Code.
Reference: Sections 19100, 19205, 19222, Elections Code.

§ 20126. Records To Be Maintained During And After The Manual Tally Process.

(a) The elections official shall keep a log to record the manual tally process, including the
results of each round of manual tallying for each precinct included in the sample, how
variances were resolved, and details of any actions taken that are contrary to this chapter.
The elections official shall make the log available to the public. -

(b) The elections official shall track, record in the log and report to the public by precinct
the number of undervotes and overvotes discovered in the manual tally of a contest.

"Note: Authority cited: Section 12172.5, Government Code; Sections 10, 19100, 19205,

19222, Elections Code,
Reference: Sections 19100, 19205, 19222, Elections Code.

§ 20127. Public Right To Observe.

(2) The elections official shall make any semifinal official canvass precinct tally results
available to the public before the manual tally of the results from those precincts begins.
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(b) The elections official shall comply with the notice requirements established in
Elections Code section 15360 when conducting any post-election manual tallying
required by this chapter. This notice requirement may be satisfied by providing a single
notice containing the times and places of:

(1) the selection of precinets for the one percent (1%) manual tally and any
selection of precincts which may be required if a manual tally is required by this chapter
for any contest; and '

(2) the 1% manual talty process and of any manual tally which may be required
by this chapter.

(c) The elections official shall permit the public to observe all parts of the manual tally
process, including the random selection of precincts, in a manner that allows them to
verify the tally. The elections official shall not permit members of the public to touch
ballots, voter verifiable paper audit trails or other official materials used in the manual
 tally process or to interfere in any way with the process.

Note: Authority cited: Section 12172.5, Government Code; Sections 10, 19100, 19205,
19222, Elections Code.
Reference: Sections 19100, 19205, 19222, Elections Code.

§ 20128. Completion Within Official Canvass Period.

For any contest in which an increased manual tally is required by this chapter, the
elections official shall complete all tasks and make all reports required by this chapter
within the canvass period established by Elections Code sections 10262 and 15372,
unless a court has granted an extension, pursuant to Elections Code section 15701,

Note: Authority cited: Section 12172.5, Government Code; Sections 10, 19100, 19205,

19222, Elections Code.
Reference: Sections 19100, 19205, 19222, Elections Code.
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