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September 11, 2009

County Clerk/Registrar of VVoters (CC/ROV) Memorandum #09155

TO: All County Clerks/Registrars of Voters and Proponent
FROM: --r_~ N :L l/
Kathenne Montgomery | — /

Associate Elections Analyst
RE: Initiative: 1375, Related to Taxes

Pursuant to Elections Code section 336, we transmit herewith a copy of the Titie
and Summary prepared by the Attomey General on a proposed initiative
measure entitled:

REPEALS RECENT LEGISLATION THAT WOULD ALLOW BUSINESSES TO
CARRY BACK LOSSES, SHARE TAX CREDITS, AND USE A SALES-BASED
INCOME CALCULATION. INITIATIVE STATUTE.

The proponent of the above-named measure is:

Lenny Goldberg

c/o Lance H. Olson

Richard R. Rios

Olson Hage! & Fishburn
555 Capitol Mall, Suite 1425
Sacramento, CA 85814

(916) 442-2952
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#1375
REPEALS RECENT LEGISLATION THAT WOULD ALLOW BUSINESSES TO

CARRY BACK LOSSES, SHARE TAX CREDITS, AND USE A SALES-BASED
INCOME CALCULATION. INITIATIVE STATUTE.

CIRCULATING AND FILING SCHEDULE

1. Minimum number of signatures required: ...............oooeeiiiee e 433,971
California Constitution, Article Il, Section 8(b)

2. Official Summary Date: ... Friday, 09/11/09
3. Petitions Sections:

a. First day Proponent can circulate Sections for
signatures (Elec. Code § 336) ................... ISR Friday, 09/11/09

b. Last day Proponent can circulate and file with the county.
All sections are to be filed at the same time within each
county. (Elec. Codes §§ 336, 9030(a)). uvvvvievreeeiereaiiiiiiiiieeen, Monday, 02/08/10

¢. Lastday for county to determine total number of
signatures affixed to petitions and to transmit total
to the Secretary of State (Elec. Code § 9030(B)}.................. Monday, 02/22/10

(If the Proponent files the petition with the county on a date prior to
02/08/10, the county has eight working days from the filing of the petition
to determine the total number of signatures affixed to the petition and to
transmit the total to the Secretary of State) (Elec. Code § 9030(b)).

d. Secretary of State determines whether the total number
of signatures filed with all county clerks/registrars of
voters meets the minimum number of required signatures
and notifies the counties.... . ... Wednesday, 03/03/10*

e. Last day for county to determine total number of qualified
voters who signed the petition, and to transmit certificate
with a bfank copy of the petition to the Secretary of State
(Elec. Code § 9030(d)(8)). .. vvvviiiiie i Thursday, 04/15/10

“ Date varies based on the date of county receipt.



INITIATIVE #1375
Circulating and Filing Schedule continued:

(If the Secretary of State notifies the county to determine the number of
qualified voters who signed the petition on a date other than 03/03/10, the
last day is no later than the thirtieth working day after the county's receipt
of notification). (Elec. Code § 9030(d)(e)).

f. If the signature count is more than 477,369 or less than
412,273 then the Secretary of State certifies the petition as
qualified or failed, and notifies the counties. If the signature
count is between 412,273 and 477,369 inclusive, then the
Secretary of State notifies the counties using the random
sampling technique to determine the validity of all
signatures (EC §9030(f)(@); 9031(a))..........cccvvvviiiiiirrieeeenn Sunday, 04/25/10*

g. Last day for county to determine actual number of all qualified
voters who signed the petition, and to transmit certificate
with a blank copy of the petition to the Secretary of State.
(Elec. Code § 9031(D}(C)). .o vvvvvrieeeiiiiiiiiiir s Monday, 06/07/10

(If the Secretary of State notifies the county to determine the number of
qualified voters who have signed the petition on a date other than
04/25/10, the last day is no later than the thirtieth working day after the
county’s receipt of notification.) (Elec. Code § 9031(b)(c).)

h. Secretary of State certifies whether the petition has been

signed by the number of qualified voters required to declare
the petition sufficient (Elec. Code §§ 9031(d), 9033).............. Friday, 06/11/10*

*Date varies based on the date of county receipt.



IMPORTANT POINTS

California law prohibits the use of signatures, names and addresses
gathered on initiative petitions for any purpose other than to qualify the
initiative measure for the ballot. This means that the petitions cannot be
used to create or add to mailing lists or similar lists for any purpose,
including fundraising or requests for support. Any such misuses
constitutes a crime under Califomia law. Elections Code section 18650;
Bilofsky v. Deukmejian (1981) 124 Cal.App.3d 825, 177 Cal.Rptr. 621;
63 Ops.Cal.Atty.Gen. 37 (1980).

Please refer to Elections Code sections 100, 101, 104, 9001, 9008,
9009, 9021, and 9022 for appropriate format and type consideration in
printing, typing and otherwise preparing your initiative petition for
circulation and signatures. Please send a copy of the petition after you
have it printed. This copy is not for our review or approval, but to
supplement our file.

Your attention is directed to the campaign disclosure requirements of the
Political Reform Act of 1974, Government Code section 81000 ef seq.

When writing or calling state or county elections officials, provide the
official title of the initiative which was prepared by the Attorney General.
Use of this title will assist elections officials in referencing the proper file.

When a petition is presented to the county elections official for filing by
someone other than the proponent, the required authorization shall
include the name or names of the persons filing the petition.

When filing the petition with the county elections official, please provide
a blank petition for elections official use.
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EDMUND G. BROWN JR. State of California
Attorney General DEPARTMENT OF JUSTICE

1300 I STREET, SUITE 125
P.O. BOX 944255
SACRAMENTO, CA 94244-2550

Public: (916) 445-9555
Telephone: (916)445-4752
Facsimile: (916) 324-8835
E-Mail: Krysta).Paris@doj.ca.gov

FILED
September 11, 2009 In the office of the Secretary of State
of the State of Californla

Honorable Debra Bowen SEP 11 2009
Secretary of State of the State of California
State of California Elections

1500 11th Street, 5th Floor

Sacramento, CA 95814

Attention: Ms. Katherine Montgomery
Associate Elections Analyst

Initiative 09-0020, Re: Corporate Taxes

Official Circulating Title: REPEALS RECENT LEGISLATION THAT WOULD ALLOW
BUSINESSES TO CARRY BACK LOSSES, SHARE TAX CREDITS, AND USE A SALES-
BASED INCOME CALCULATION. INITIATIVE STATUTE.

Dcar Secretary Bowen:

Pursuant to Elections Code sections 9004 and 336, you are hereby notified that on this
day we mailed our title and summary for Initiative 09-0020, Re: Corporate Taxes, to the
proponent. A copy of that title and summary and text of the proposed measure is enclosed.

Please contact me if you have any questions.

Since

\ZSTAL M. PARIS
Initiative Coordinator

For EDMUND G. BROWN JR.
Attorney General

Proponent:

Lenny Goldberg

¢/o Olson Hagel & Fishburn LLP
555 Capitol Mali, Suite (425
Sacramento, CA 958(4-4602


http:Krystal.Parisdoj.ca.gov

Date: September 11, 2009
Initiative 09-0020

The Attorney General of California has prepared the following title and summary of the chief
purpose and points of the proposed measure:

REPEALS RECENT LEGISLATION THAT WOULD ALLOW BUSINESSES TO
CARRY BACK LOSSES, SHARE TAX CREDITS, AND USE A SALES-BASED
INCOME CALCULATION. INITIATIVE STATUTE. Repeals recent legislation that would
allow businesses to shift operating losses to prior tax years, and would allow corporations to
share tax credits with affiliated corporations, to lower taxable income. Repeals recent legistation
that would allow multistate businesses to use a sales-based income calculation, rather than a
combination property-, payroll- and sales-based income calculation, to reduce taxable income.
Summary of estimate by Legislative Analyst and Director of Finance of fiscal impact on state
and local government: Annual state revenue increase from business taxes of about §1.7 billion

when fully phased in, beginning in 20} 1-12. (09-0020.)



Law Offices of July 7, 2009

HAGEL & 09-0020
FISHBURN

Office of the Attorney General CE , v

Ms. Krystal Paris, Initiative Coordinator

1300 I Street

Sacramento, CA 95814 JUL 0 8 2008

RE: Request to Prepare Title and Summary ATEI'N(I)EQ-IE-QIEGE?\?E(_)F?ADL@A&%TCE

Dear Ms. Paris:

Thas letter is to request that the Attorney General prepare a title and
summary of the enclosed measure.

The proponent of this measure is as follows:

Mr. Lenny Goldberg

Please also find enclosed the statement required under Elections Code
Section 9608, the address at which Mr. Goldberg is currently registered to vote,
and a check payable to the State of California in the amount of $200.00.

Please direct any inquiries regarding this request to me.

Sincerely,

095(-)I§ HAGEL & FISHBURN LLP

V LANCE H. CLSON RICHARD R. RIOS

Lance H. Olson
Bruce J. Hagel
Diane M. Fishburn
Elizabeth L. Gade
Deborah B. Caplan

N. Eugene Hill

Richard C. Miadich
Richard R. Rios

Rebecca J. Olson

Christopher W. Waddell 555 Caopitol mall, Suite 1425 Sacramento, CA 95814-4602
Telephone: [916) 442-2952 Facsimile: (?16) 442-1280 www.olsonhagel.com



INITIATIVE MEASURE TO BE SUBMITTED DIRECTLY TO THE VOTERS

SECTION 1. The people find and declare: QECE I V&

a.

Huge new loopholes which benefit a handful of the largest corporation efeg 2008
passed in secrel by the Legislature as part of their failed budget “deals:

- . INITIATIVE COORD
Voters rejected major parts of these budget deals, but the corp4iatB RALI'gAJ;S-’TCE
which were part of these deals were permanently enacted by the Legislature.

These loopholes will cost state taxpayers up to $2.5 billion a year, forcing more
drastic budget cuts to education, health, public safety, and other vital programs.
The Jegislature imposed taxes on ordinary Californians while cutting them for
multi-national corporations!

Fortunately, these loopholes begin in 2010 and 201 1, so the people can reject
them before they make the state budget mess even worse.

These corporate tax loopholes were passed in secret, with no discussion or public
testimony. They contain no requirement that they create a single job in California
despite costing billions of dollars in taxpayer money every year.

California small businesses, the engine of job creation, get no benefits at all from
these new Joopholes. A handful of the largest multi-national corporations get the
lion’s share of the benefits, at great cost to taxpayers and vital state programs.

One Joophole -- “single-sales factor” -- gives large corporations the choice of how
much income they want to report to California. When they have losses they will
report more, when they have profits to be taxed they will report less—heads they
win, tails the state and taxpayers lose.

The second loophole -- “loss cary-backs”-- allows companies with losses to get
refunds for taxes paid two years previously. California has until now permitted
losses {o roll forward against future earnings, but now, the state will be required to
give back tax money that was already collected and spent -- requiring even further
cuts in vital state programs.

The third loophole -- “tax credit-sharing” -- allows companies with more tax
credits than they can use to share with affiliate companies, creating a legal tax
shelter. An estimated 87% of the benefits of this tax break go to corporations
with annual income over $1 billion.

The combination of these loopholes will provide endless opportunities for
corporate attorneys and accountants to manipulate the (ax system and further
lower thejr taxes while ordinary taxpayers and programs suffer.
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INITIATIVE MEASURE TO BE SUBMITTED DIRECTLY TO THE VOTERS

SECTION 1. The people find and declare:

a. Huge new loopholes which benefit a handfu) of the largest corporations were
passed in secret by the Legislature as part of their failed budget “deals.”

b. Voters rejected major parts of these budget deals, but the corporate loopholes
which were part of these deals were permanently enacted by the Legislature.

¢. These loopholes will cost state taxpayers up to $2.5 billion a year, forcing more
drastic budget cuts to education, health, public safety, and other vital programs.
The legislature imposed taxes on ordinary Californians while cutting them for
multi-national corporations!

d. Forwnately, these loopholes begin in 2010 and 2011, so the people can reject
them before they make the state budget mess even worse.

e. These corporate tax loopholes were passed in secret, with no discussion or public
testimony. They contain no requirement thai they create a single job in California
despite costing bulions of dollars in taxpayer money every year.

f. California small businesses, the engine of job creation, get no benefits al all from
these new loopholes. A handful of the largest multi-national corporations get the
lion's share of the benefits, at great cost to taxpayers and vital state programs.

One loophole -- “single-sales factor” -~ gives large corporations the choice of how
much Income they want to report to California. When they have losses they wiil
report more, when they have profits to be taxed they will report less—heads they
win, tails the state and taxpayers lose.

ge

h. The second loophole -- “loss carry-backs”-- allows companies with losses to get
refunds for taxes paid two years previously. California has until now permitted
losses to roll forward against future earnings, but now, the state will be required to
give back tax money that was already collected and spent -- requiring even further
cuts in vital state programs.

i. The third loophole -~ “tax credit-sharing” -~ allows companies with more tax
credits than they can use to share with affiliate companies, creating a legal tax
shelter. An estimated 87% of the benefits of this tax break go to corporations
with annual income over $1 billion.

). The combination of these loopholes will provide endless opportuniues for
corporale attorneys and accountants to manipulate the tax system and further
lower their taxes while ordinary taxpayers and programs suffer.



Therefore, it is the intent of the People in enacting this measure (o repeal the threc
permanent corporate loopholes passed in secret by the Legislature as part of the budget
agreements of September 2008 and February 2009.

Specifically, 1t is the intent of this measure to:

1. Repeal the “elective single sales factor” provisions contained in AB xxx 135 of
2009 and SB xxx15 of 2009.

2. Repeal the “loss carry back” provisions in AB 1452 of 2008.
3. Repeal the “1ax credit-sharing” provisions in AB 14352 of 2008.
SECTION 2. Amend Revenue & Taxation Code Section 17276 to read:

17276. Except as provided in Sections 17276.1, 17276.2, 17276.4, 17276.5, 17276.6,
and 17276.7, the deduction provided by Section 172 of the Internal Revenue Code,
relating to a net operating loss deduction, shall be modified as follows:

(a)(1) Net operating losses attributable to taxable years beginning before January 1, 1987,
shall not be allowed.

(2) A net operating loss shall not be cartied forward to any taxable year beginning before
January 1, 1987.

(b)(1) Except as provided in paragraphs (2) and (3), the provisions of Section 172(b)(2)
of the Internal Revenue Code, relating to the amount of carryovers, shall be modified so
that the applicable percentage of the entire amount of the net operating loss for any
taxable year shall be eligible for carryover to any subsequent taxable year. For purposes
of this subdivision, the applicable percentage shall be:

(A) Fifty-percent for any taxable year beginning before January 1, 2000.

(B) Fifty-five percent for any taxable year beginning on or after January 1, 2000, and
before January 1, 2002.

(C) Sixty percent for any taxable year beginning on or after January 1, 2002, and before
January 1, 2004.

(D) One hundred percent for any taxable year beginning on or after January 1, 2004.

(2) In the case of a taxpayer who has a net operating loss In any taxable year beginning
on or after January 1, 1994, and who operates a new business during that taxable year,
each of the following shall apply to each loss incurred during the first three taxable years
of operating the new business:



(A) If the net operating loss is equal to or less than the net loss from the new business,
100 percent of the net operating Joss shall be carried forward as provided in subdivision

().

(B) If the net operating loss is greater than the net loss from the new business, the nel
operating loss shall be carried over as follows:

(i) With respect to an amount equal to the net loss from the new business, 100 percent of
that amount shall be carried forward as provided in subdivision (d).

(i1) With respect to the portion of the net operating loss that exceeds the net loss from the
new business, the applicable percentage of that amount shall be carried forward as
provided in subdivision (d).

(C) For purposes of Section 172(b)(2) of the Internal Revenue Code, the amount
described in clause (i1) of subparagraph (B) shall be absorbed before the amount
described in clause (i) of subparagraph (B).

(3) In the case of a taxpayer who has a net operating loss in any taxable year beginning
on or after January 1, 1994, and who operates an eligible small business during that
taxable year, each of the following shall apply:

(A) If the net operating loss is equal to or less than the net loss from the eligible small
business, 100 percent of the net operating loss shall be carried forward to the taxable
years specified in subdivision (d).

(B) If the net operating loss 1s greater than the net loss from the eligible small business,
the net operating loss shall be carried over as follows:

(1) With respect to an amount equal to the net loss from the eligible small business, 100
percent of that amount shall be carried forward as provided in subdivision (d).

(1) With respect to that portion of the net operating loss that exceeds the net loss from the
eligible small business, the applicable percentage of that amount shall be carried forward
as provided in subdivision (ad).

(C) For purposes of Section 172(b)(2) of the Internal Revenue Code, the amount
described in clause (i1) of subparagraph (B) shall be absorbed before the amount
described in clause (3) of subparagraph (B).

(4) In the case of a taxpayer who has a net operating loss in a taxable year beginning on
or after January 1, 1994, and who operates a business that qualifies as both a new
business and an eligible small business under this section, that business shall be treated as
a new business for the first three taxable years of the new business.



(5) In the case of a taxpayer who has a net operating loss in a taxable year beginning on
or after January 1, 1994, and who operates more than one business, and more than one of
those businesses qualifies as either a new business or an eligible small business under this
section, paragraph (2) shall be applied first, except that if there is any remaining portion
of the net operating loss after application of clause (i) of subparagraph (B) of that
paragraph, paragraph (3) shall be applied to the remaining portion of the net operating
loss as though that remaining portion of the net operating loss constituted the entire net
operating loss.

(6) For purposes of this section, the term “net loss” means the amount of net loss after
application of Sections 465 and 469 of the Internal Revenue Code.

(c) Net operating loss carrybacks shall not be allowed.




(d)(1)(A) For a net operating loss for any taxable year beginning on or after January |,
1987, and before January 1, 2000, Section 172(b)(1)(A)(ii) of the Internal Revenue Code,
relating to years to which net operating losses may be carried, is modified to substitute
“five taxable years” in lieu of “20 taxable years” except as otherwise provided in

. paragraphs (2) and (3).

(B) For a net operating loss for any taxable year beginning on or after January 1, 2000,
and before January 1, 2008, Section 172{b)(1)(A)(ii) of the Internal Revenue Code,
relating to years to which net operating losses may be carried, is modified to substitute
“10 taxable years” in lieu of “20 taxable years.”

(2) For any taxable year beginning before January 1, 2000, in the case of a “new
business,” the “five taxable years” in paragraph (1) shall be modified to read as follows:

(A) “Eight taxable years” for a net operating loss atiributable to the first taxable year of
that new business.

(B) “Seven taxable years” for a net operating loss attributable to the second taxable year
of that new business.

(C) “Six taxable years” for a net operating loss attributable to the third taxable year of
that new business.

(3) For any carryover of a net operating loss for which a deduction is denied by Section
17276.3, the carryover period specified in this subdivision shall be extended as follows:

(A) By one year for a net operating loss attributable to taxable years beginning in 1991,

(B) By two years for a net operating Joss attributable to taxable years beginning prior to
January 1, 1991.

(4) The net operating loss aftributable to taxable years beginning on or after January 1,
1987, and before January 1, 1994, shall be a net operating loss carryover to each of the 10
taxable years following the year of the loss if it 1s incurred by a taxpayer that is under the
jurisdiction of the court in a Title 1] or similar case at any time during the income year.
The loss carryover provided in the preceding sentence shall not apply to any loss incurred
after the date the taxpayer is no longer under the jurisdiction of the court in a Title ) | or

similar case.
(e) For purposes of this section:

(1) “Eligible small business” means any trade or business that has gross receipts, less
returns and allowances, of less than one million dollars (§1,000,000) during the taxable

year.



(2) Except as provided in subdivision (f), “new business” means any trade or business
activity that is first commenced in this state on or after January |1, 1994.

(3) “Title 11 or similar case” shall have the same meaning as in Section 368(a)(3) of the
Internal Revenue Code.

(4) In the case of any trade or business activity conducted by a partnership or “S”
corporation paragraphs (1) and (2) shall be applied to the partership or “S™ corporation.

(f) For purposes of this section, in determining whether a trade or business activity
qualifies as a new business under paragraph (2) of subdivision (&), the following rules
shall apply:

(1) In any case where a taxpayer purchases or otherwise acquires all or any portion of the
assets of an existing trade or business (irrespective of the form of entity) that is doing
business in this state (within the meaning of Section 23101 ), the trade or business
thereafter conducted by the taxpayer (or any related person) shall not be treated as a new
business if the aggregate fair market vatue of the acquired assets (including real,
personal, tangible, and intangible property) used by the taxpayer (or any related person)
in the conduct of its trade or business exceeds 20 percent of the aggregate fair market
value of the 1ota} assets of the trade or business being conducted by the taxpayer (or any
related person). For purposes of this paragraph only, the following rules shall apply:

(A) The determination of the relative fair market values of the acquired assets and the
total assets shall be made as of the last day of the first taxable year in which the taxpayer
(or any related person) first uses any of the acquired trade or business assets in its
business activity.

(B) Any acquired assets that constituted property described in Section 1221(1) of the
Internal Revenue Code in the hands of the transferor shall not be treated as assets
acquired from an existing trade or business, unless those assets also constitute property
described in Section 1221(1) of the Internal Revenue Code in the hands of the acquiring
taxpayer (or related person).

(2) In any case where a taxpayer {or any related person) is engaged in one or more trade
or business activities in this state, or has been engaged in one or more trade or business
activities in this state within the preceding 36 months (“prior trade or business activity”),
and thereafter comménces an additional trade or business activity in this state, the
additional trade or business activity shall only be treated as a new business if the
additional trade or business activity is classified under a different division of the Standard
Industrial Classification (SIC) Manual published by the United States Office of
Management and Budget. 1987 edition, than are any of the taxpayer's (or any relaied
person's) current or prior trade or business activities.

(3) In any case where a taxpayer, including all related persons, 1s engaged in tradc or
business activities wholly outside of this state and the taxpayer first commences doing



business in this state (within the meaning of Section 23101) after December 31, 1993
(other than by purchase or other acquisition described in paragraph (1)), the trade or
business activity shall be treated as a new business under paragraph (2) of subdivision

(e).

(4) In any case where the legal form under which a trade or business activity is being
conducted 1s changed, the change in form shall be disregarded and the determination of
whether the trade or business activity is a new business shall be made by treating the
taxpayer as having purchased or otherwise acquired all or any portion of the assets of an
existing trade or business under the rules of paragraph (1) of this subdivision.

(5) “Related person” shall mean any person that is related to the taxpayer under either
Section 267 or 318 of the Internal Revenue Code.

(6) “Acquire” shall include any gift, inheritance, transfer incident to divorce, or any other
transfer, whether or not for consideration.

(7)(A) For taxable years beginning on or after January 1, 1997, the term “new business™
shall include any taxpayer that is engaged in biopharmaceutical activities or other
biotechnology activities that are described in Codes 2833 to 2836, inclusive, of the
Standard Industrial Classification (SIC) Manual published by the United States Office of
Management and Budget, 1987 edition, and as further amended, and that has not received
regulatory approval for any product from the United States Food and Drug
Administration.

(B) For purposes of this paragraph:

(1) “Biopharmaceutical activities” means those activities that use organisms or materials
derived from organisms, and their cellular, subcellular, or molecular components, in
order to provide pharmaceutical products for human or animal therapeutics and
diagnostics. Biopharmaceutical activities make use of living organisms to make ,
commercial products, as opposed to pharmaceutical activities that make use ofchemlcal
compounds to produce commercial products.

(i1) “Other biotechnology activities” mears activities consisting of the application of
recombinant DNA technology to produce commercial products, as well as activities
regarding pharmaceutical delivery systems designed to provide a measure of control over
the rate, duratjon, and site of pharmaceutical delivery.

(2) In computing the modifications under Section 172(d)(2) of the Internal Revenue
Code, relating to capital gains and losses of taxpayers other than corporations, the
exclusion provided by Section 18152.5 shall not be allowed.

(h) Notwithstanding any provisions of this section to the contrary, a deduction shall be
allowed to a “qualified taxpayer” as provided in Scctions 17276.1, 17276.2, 17276.4,
17276.5, 17276.6, and 17276.7.



(1) The Franchise Tax Board may prescribe appropriate regulations to carry out the
purposes of this section, including any regulations necessary to prevent the avoidance of
the purposes of this section through splitups, shell corporations, partnerships, tiered
ownership structures, or otherwise.

() The Franchise Tax Board may reclassify any net operating loss carryover determined
under either paragraph (2) or (3) of subdivision (b) as a net operating loss carryover
under paragraph (1) of subdivision (b) upon a showing that the reclassification is
necessary to prevent evasion of the purposes of this section.

(k) Except as otherwise provided, the amendments made by Chapter 107 of the Statutes
of 2000 shall apply to net operating losses for taxable years beginning on or after Janvary
1, 2000.

SECTION 3. Amend Revenue & Taxation Code Section 17276.9 to read;

17276.9. (a) Notwithstanding Sections 17276, 17276.1, 17276.2, 17276.4, 17276.3,
17276.6, and 17276.7 of this code and Section 172 of the Internal Revenue Code, no net
operating loss deduction shall be allowed for any taxable year beginning on or after
January 1, 2008, and before January 1, 2010.

(b) For any net operating loss or carryover of a net operating loss for which a deduction is
denied by subdivision (a), the carryover period under Section 172 of the Internal Revenue
Code shall be extended as follows:

(1) By one year, for losses incurred in taxable years beginning on or after January 1,
2008, and before January 1, 2009.

(2) By two years, for losses incurred in taxable years beginning before January 1, 2008.

¢d) (¢) The provisions of this section shall not apply to a taxpayer with net business
income of less than five bundred thousand dollars ($8500,000) for the taxable year. For
purposes of this subdivision, business income means:

(1) Income from a trade or business, whether conducted by the taxpayer or by a
passthrough entity owned directly or indirectly by the taxpayer. For purposes of this
paragraph, the term “passthrough entity” means a partnership or an “S” corporation.

(2) Income from rental activity.

(3) Income attributable to a farming business.



SECTION 4. Amend Revenue & Taxation Code Section 17276.10 to read:

17276.10. Notwithstanding Section 17276.1, 17276.2, 17276.4, 17276.5, 17276.6, or
17276.7 to the contrary, a net operating loss atiributable to a taxable year beginning on or
after January 1, 2008, shail be a net operating carryover to each of the 20 taxable years

followmo the ycar of the loss—aad—&net—epep&mw—less—&%bu%&blﬂe—a—&a*eb}e—yeaf

ef—ﬂ%%e%x&ble—yea&&p&e%he—&a&ab}e—yeﬁeﬂess
'SECTION 5. Repeal Revenue & Taxation Code Section 23663
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SECTION 6. Amend Revenue & Taxation Code Section 24416 to read:

211 -



24416. Except as provided in Sections 24416.1, 24416.2, 24416.4, 24416.5, 24416.6,
and 24416.7, a net operating loss deduction shall be allowed in computing net income
under Section 24341 and shall be determined in accordance with Section 172 of the
Internal Revenue Code, except as otherwise provided.

(a)(1) Net operating losses attributable to taxable years beginning before January 1, 1987,
shall not be allowed.

(2) A net operating loss shall not be carried forward to any taxable year beginning before
January 1, 1987.

(b)(1) Except as provided in paragraphs (2) and (3), tbe provisions of Section 172(b)(2)
of the Internal Revenue Code, relating to the amount of carryovers, shall be modified so
that the applicable percentage of the entire amount of the net operating loss for any
taxable year shall be eligible for carryover to any subsequent taxable year. For purposes
of this subdivision, the applicable percentage shall be:

(A) Fifty percent for any taxable year beginning before January 1, 2000.

(B) Fifty-five percent for any taxable year beginning on or after January 1, 2000, and
before January 1, 2002.

(C) Sixty percent for any taxable year beginning on or after January 1, 2002, and before
January 1, 2004.

(D) One hundred percent for any taxable year beginning on or after January 1, 2004.

(2) In the case of a taxpayer who has a net operating loss in any taxable year beginning
on or after January 1, 1994, and who operates a new business during that taxable year,
each of the following shall apply to each loss incurred during the first three taxable years
of operating the new business:

(A) If the nel operating loss is equal to or less than the net loss from the new business,
100 percent of the net operating loss shall be carried forward as provided in subdivision

(e).

(B) If the net operating loss is greater than the net loss from the new business, the net
operating loss shall be carried over as follows:

(1) With respect to an amount equal to the net loss from the new business, 100 percent of
that amount shall be carried forward as provided in subdivision (e).

(1) With respect to the portion of the net operating loss that exceeds the net loss from the
new business, the applicable percentage of that amount shall be carried forward as
provided in subdivision (d).
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(C) For purposes of Section 172(b)(2) of the Internal Revenue Code, the amount
described in clause (it) of subparagraph (B) shall be absorbed before the amount
described in clause (i) of subparagraph (B).

(3) In the case of a taxpayer who has a net operating Joss in any taxable year beginning
on or after January I, 1994, and who operates an eligible small business during that
taxable year, each of the following shall apply:

(A) If the net operating loss is equal to or less than the net loss from the eligible small
business, 100 percent of the net operating loss shall be carried forward to the taxable
years specified in paragraph (1) of subdivision (e).

(B) If the net operating loss is greater than the net loss from the eligible small business,
the net operating loss shall be carried over as follows:

(1) With respect to an amount equal to the nct loss from the eligible small business, 100
percent of that amount shall be carried forward as provided in subdivision (e).

(ii) With respect to that portion of the net operating loss that exceeds the net loss from the
eligible small business, the applicable percentage of that amount shall be carried forward
as provided in subdivision (e).

(C) For purposes of Section 172(b)(2) of the Internal Revenue Code, the amount
described in clause (i) of subparagraph (B) shall be absorbed before the amount
described in clause (i) of subparagraph (B).

(4) In the case of a taxpayer who has a net operating loss in a taxable year beginning on
or after January 1, 1994, and who operates a business that qualifies as both a new
business and an eligible small business under this section, that business shall be treated as
a new business for the first three taxable years of the new business.

(5) In the case of a taxpayer who has a net operating loss in a taxable year beginning on
or after January 1, 1994, and who operates more than one business, and more than one of
those businesses qualifies as either a new business or an eligible small business under this
section, paragraph (2) shall be applied first, except that if there is any remaining portion
of the net operating loss after application of clause (i) of subparagraph (B) of paragraph
(2), paragraph (3) shall be applied to the reraining portion of the net operating loss as
though that remaining portion of the net operating loss constituted the entire net operating
loss.

(6) For purpases of this section, “net loss” means the amount of net loss after applicauon
of Sections 465 and 469 of the Internal Revenue Code.

(c) For any taxable year in which the taxpayer has in effect a water's-edge election under
Section 25110. the deduction of a net operating loss carrvover shall be denied to the
extent that the net operating loss carryover was detenmined by taking into account the



income and factors of an affiliated corporation in a combined report whose income and
apportionment factors would not have been taken into account if a water's-edge election
under Section 25110 had been in effect for the taxable year in which the loss was
ncurred.

(d) Net operating loss carrybacks shal) not be allowed.

(e)(1)(A) For a net operating loss for any taxable year beginning on or afier Janvary 1,
1987, and before January 1, 2000, Section 172(b)(1)(A)(ii) of the Internal Revenue Code,
relating to years to which net operating losses may be carried, is modified to substitute
“five taxable years” in lien of “20 years” except as otherwise provided in paragraphs (2),
(3), and (4).

(B) For a net operating loss for any income year beginning on or afier January 1, 2000,
and before January 1, 2008, Section 172(b)(1)(A)(ii) of the Internal Revenue Code,
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relating to years to which net operating losses may be carried, is modified to substitute
“]10 taxable vears” in lieu of “20 taxable years.”

(2) For any income year beginning before January 1, 2000, in the case of a “new
business,” the “five taxable years” referred to in paragraph (1) shall be modified to read

as follows:

(A) “Eight taxable years™ for a net operating loss attributable to the first taxable year of
that new business.

(B) “Seven taxable years” for a net operating loss attributable to the second taxable year
of that new business.

(C) “Six taxable years” for a net operating loss attributable to the third taxable year of
that new business.

(3) For any carryover of a net operating loss for which a deduction is denied by Section
24416.3, the carryover period specified in this subdivision shall be extended as follows:

(A) By one year for a net operating loss attributable to taxable years beginning in 1991.

(B) By two years for a net operating loss attributable to taxable years beginning prior to
January 1, 1991.

(4) The net operating loss attributable to taxable years beginning on or after January },
1987, and before January 1, 1994, shal) be a net operating loss carryover to each of the 10
taxable years following the year of the loss if it is incwrred by a corporation that was
either of the following:

(A) Under the jurisdiction of the court in 2 Title 11 or similar case at any time prior to
January -1, 1994. The loss carryover provided in the preceding sentence shall not apply to
any loss incurred in an income year after the taxable year during which the corporation is
no longer under the jurisdiction of the court 1n a Title 11 or similar case.

(B) In receipt of assets acquired in a transaction that qualifies as a tax-free reorganization
under Section 368(2)(1)(G) of the Internal Revenue Code.

(f) For purposes of this secuon:

(1) “Eligible small business” means any trade or business that has gross receipts, less
retums and allowances, of less than one million dollars ($1,000,000) during the income
year.

(2) Except as provided in subdivision (g), “new business™ means any trade or business
activity that is first commenced in this state on or after January 1, 1994.
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(3) “Tutle 1] or similar case™ shall have the same meaning as in Section 368(a)(3) of the
Internal Revenue Code. :

(4) In the case of any trade or business activity conducted by a partnership or an “S
corporation,” paragraphs (1) and (2) shall be applied to the partnership or “S
corporation.” -

(g) For purposes of this section, in determining whether a trade or business activity
qualifies as a new business under paragraph (2) of subdivision (e), the following rules
shall apply:

(1) In any case where a taxpayer purchases or otherwise acquires all or any portion of the
assets of an existing trade or business (irrespective of the form of entity) that is doing
business in this state (within the meaning of Section 23101), the trade or business
thereafter conducted by the taxpayer (or any related person) shall nol be treated as a new
business if the aggregate fair market value of the acquired.assets (including real,
personal, tangible, and intangible property) used by the taxpayer (or any related person)
in the conduct of its trade or business exceeds 20 percent of the aggregate fair market
value of the total assets of the trade or business being conducted by the taxpayer (or any
related person). For purposes of this paragraph only, the following rules shall apply:

(A) The determination of the relative fair market values of the acquired assets and the
total assets shall be made as of the last day of the first taxable year in which the taxpayer
(or any related person) first uses any of the acquired trade or business assets in its
business activity.

(B) Any acquired assets that constituted property described in Section 1221(1) of the
Intemal Revenue Code in the hands of the transferor shall not be treated as assets
acquired from an existing trade or business, unless those assets also constitute property
described in Section 1221(1) of the Internal Revenue Code in the hands of the acquiring
taxpayer (or related person). :

(2) In any case where a taxpayer (or any related person) is engaged in one or more trade
or business activities in this state, or has been engaged in one or more trade or business
activities in this state within the preceding 36 months (“prior trade or business activity”),
and thereafter commences an additional trade or business activity in this state, the
additional trade or business activity shall only be treated as a new business if the
additional trade or business activity is classified under a different division of the Standard
Industrial Classification (SIC) Manual published by the United States Office of
Management and Budget, 1987 edition, than are any of the taxpayer's (or any related
person's) current or prior trade or business activities.

(3) In any case where a taxpayer, including all related persons, is engaged in trade or
business activities wholly outside of this state and the taxpayer first commences doing
business in this state (within the meaning of Section 23101) after December 31, 1993
(other than by purchase or other acquisition described in paragraph (1)), the trade or
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business activity shall be treated as a new business under paragraph (2) of subdivision

(e).

(4) In any case where the legal form under which a trade or business activity is being
conducted is changed, the change in form shall be disregarded and the determination of
whether the trade or business activity is a new business shall be made by treating the
taxpayer as having purchased or otherwise acquired all or any portion of the assets of an
existing trade or business under the rules of paragraph (1) of this subdivision.

(5) “Related person” shall mean any person that is related to the taxpayer under either
Section 267 or 318 of the Internal Revenue Code.

(6) “Acquire” shall include any transfer, whether or not for consideration.

(7)(A) For taxable years beginning on or after January 1, 1997, the term “new business”
shall include any taxpayer that is engaged in biopharmaceutical activities or other
biotechnology activities that are described in Codes 2833 to 2836, inclusive, of the
Standard Industrial Classification (SIC) Manual published by the United States Office of
Management and Budget, 1987 edition, and as further amended, and that has not received
regulatory approval for any product from the United States Food and Drug
Administration.

(B) For purposes of this paragraph:

(1) “Biopharmaceutical activities” means those activities that use organisms or materials
derived from organisms, and their cellular, subcellular, or molecular components, in
order to provide pharmaceutical products for human or animal therapeutics and
diagnostics. Biopharmaceutical activities make use of living organisms to make
commercial products, as opposed to pharmaceutical activities that make use of chemical
compounds to produce commercial products.

(i1) “Other biotechnology activities” means activities consisting of the application of
recombinant DNA technology to produce commercial products, as well as activities
regarding pharmaceutical delivery systems designed to provide a measure of contro] over
the rate, duration, and site of pharmaceutical delivery.

(h) For purposes of corporations whose net i.ncofnc ts determined under Chapter 17
(commencing with Section 25101), Section 25108 shall apply 10 each of the following:

(1) The amount of net operating loss incurred in any taxable year that may be carried
forward to another taxable vear.

(2) The amount of any loss cairy forward that may be deducted in any taxable year.

(1) The provisions of Section 172(b)(1)(D) of the Internal Revenue Code, relating to bad
debt losses of commercial banks, shall not be applicable.
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(J) The Franchise Tax Board may prescribe appropriate regulations to carry out the
purposes of this section, including any regulations necessary to prevent the avoidance of
the purposes of this section through splitups, shell corporations, partnerships, tiered
ownership structures, or otherwise.

(k) The Franchise Tax Board may reclassify any net operating loss carryover determined
under either paragraph (2) or (3) of subdivision (b) as a net operating loss carryover
under paragraph (1) of subdivision (b) upon a showing that the reclassification is
necessary to prevent evasion of the purposes of this section.

(1) Except as otherwise provided, the amendments made by Chapter 107 of the Statutes of
2000 shall apply to net operating losses for taxable years beginning on or after January 1,
2000.

SECTION 7. Amend Revenue & Taxation Code Section 24416.9 (o read:

24416.9. (a) Notwithstanding Sections 244 16, 24416.1, 24416.2, 24416 .4, 24416.5,
24416.6, and 24416.7 of ths code and Section 172 of the Internal Revenue Code, no net
operating loss deduction shall be allowed for any taxable year beginning on or after
January 1, 2008, and before January 1, 2010.

(b) For any net operating loss or carryover of a net operating loss for which a deduction is
denied by subdivision (a), the carryover period under Section 172 of the Internal Revenue
Code shall be extended as follows: .

(1) By one year, for losses incurred in taxable years beginning on or after January I,
2008, and before January 1, 20009.

(2) By two years, for losses incurred in taxable years beginning before January 1, 2008.

) () The provisions of this section shall not apply to a taxpayer with income subject to
tax under this part of less than five hundred thousand dollars ($500,000) for the taxable

year.
SECTION 8. Amend Revenue & Taxation Code Section 24416.10 to read:

24416.10. Notwithstanding Section 24416.1, 24416.2, 24416.4, 24416.5, 24416.6, or
24416.7 to the contrary, a net operating loss attributable to a taxable year beginning on or
after January 1, 2008, shall be a net operating carryover to each of the 20 taxable years

following the year of the loss-and-anetoperatinglossatiributable-to-a-taxableyear
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SECTION 10. If any of the provisions of this measure or the applicability of any
provision of this measure to any person or circumstances shall be found to be
unconstitutional or otherwise invalid, such finding shall not affect the remaining
provisions or applications of this measure to other persons or circumstances, and to that
extent the provisions of this measure are deemed to be severable.

X * % * *
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