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#1556

NONPROFIT HOSPITALS. REQUIRED
MINIMUM CHARITY CARE. INITIATIVE STATUTE.

CIRCULATING AND FILING SCHEDULE

1. Minimum number of signatures required: ..............ccccoeiiiiiiiiiiiii 504,760
California Constitution, Article Il, Section 8(b)

2. Official Summary Date: ................cccccii e Thursday, 01/19/12
3. Petitions Sections:

a. First day Proponent can circulate Sections for
signatures (Elections Code § 336) ...............cccvvvvvvvevvreennnn Thursday, 01/19/12

b. Last day Proponent can circulate and file with the county.
All sections are to be filed at the same time within each
county. (Elections Codes §§ 9014, 9030(@))................oeeee .. Monday, 06/18/12*

c. Last day for county to determine total number of
signatures affixed to petitions and to transmit total
to the Secretary of State (Elections Code § 9030(b))........... Thursday, 06/28/12

(If the Proponent files the petition with the county on a date prior to
06/18/12, the county has eight working days from the filing of the petition
to determine the total number of signatures affixed to the petition and to
transmit the total to the Secretary of State) (Elections Code § 9030(b).)

d. Secretary of State determines whether the total number
of signatures filed with all county clerks/registrars of
voters meets the minimum number of required signatures
and notifies the counties.................o i i, Saturday, 07/07/12**

e. Last day for county to determine total number of qualified
voters who signed the petition, and to transmit certificate
with a blank copy of the petition to the Secretary of State
(Elections Code §§ 9030(d)(€)).....ovvvvvieiin i Friday, 08/17/12

* Date adjusted for official deadline, which falls on a weekend (Elec. Code § 15),
** Date varies based on the date of county receipt.



INITIATIVE #1556
Circulating and Filing Schedule continued:

(If the Secretary of State notifies the county to determine the number of
qualified voters who signed the petition on a date other than 07/07/12, the
last day is no later than the thirtieth working day after the county’s receipt
of notification). (Elections Code §§ 9030(d)(e).)

f. If the signature count is more than 555,236 or less than
479,522 then the Secretary of State certifies the petition as
qualified or failed, and notifies the counties. [f the signature
count is between 479,522 and 555,236 inclusive, then the
Secretary of State notifies the counties using the random
sampling technique to determine the validity of all
signatures (EC §9030(f)(g); 9031(2)) «oeeeeeeeeemieeeeee Monday, 08/27/12*

g. Last day for county to determine actual number of all qualified
voters who signed the petition, and to transmit certificate
with a blank copy of the petition to the Secretary of State.
(Elections Code §§ 9031(b)(C)). vvvvvvvviiiiiiiieiceeeeeeeeee Thursday, 10/11/12

(If the Secretary of State notifies the county to determine the number of
qualified voters who have signed the petition on a date other than
08/27/12, the last day is no later than the thirtieth working day after the
county’s receipt of notification.) (Elections Code §§ 9031(b)(c).)

h. Secretary of State certifies whether the petition has been

signed by the number of qualified voters required to declare
the petition sufficient (Elections Code §§ 9031(d), 9033)....Monday, 10/15/12*

*Date varies based on the date of county receipt.



IMPORTANT POINTS

California law prohibits the use of signatures, names and addresses
gathered on initiative petitions for any purpose other than to qualify the
initiative measure for the ballot. This means that the petitions cannot be
used to create or add to mailing lists or similar lists for any purpose,
including fundraising or requests for support. Any such misuses
constitutes a crime under California law. Elections Code § 18650;
Bilofsky v. Deukmejian (1981) 124 Cal.App.3d 825, 177 Cal.Rptr. 621;
63 Ops.Cal Atty.Gen. 37 (1980).

Please refer to Elections Code §§ 100, 101, 104, 9008, 9009, 9013,
9021, and 9022 for appropriate format and type consideration in printing,
typing and otherwise preparing your initiative petition for circulation and
signatures. Please send a copy of the petition after you have it printed.
This copy is not for our review or approval, but to supplement our file.

Your attention is directed to the campaign disclosure requirements of the
Political Reform Act of 1874, Government Code section 81000 et seq.

When writing or calling state or county elections officials, provide the
official title of the initiative which was prepared by the Attorney General.
Use of this title will assist elections officials in referencing the proper file.

When a petition is presented to the county elections official for filing by
someone other than the proponent, the required authorization shall
include the name or names of the persons filing the petition.

When filing the petition with the county elections official, please provide
a blank petition for elections official use.



EKAMALA D. HARRIS State of California
Attorney General ~ DEPARTMENT OF JUSTICE

1300 1 STREET, SUITE 125
P.0. BOX 944255
SACRAMENTO, CA 94244-2550

Public: §916§ 445-9555 -

Telephone: (916) 445-4752
Facsimile: (916) 324-8835
E-Mail: Ashley.Johansson@doj.ca.gov

January 19, 2012

FILED
The Honorable Debra Bowen In the gﬁﬁg %ft elar;g ffeé;e"tf%% g State _
Secretary of State ' ‘ Via énwead
Office of the Secretary of State JAN_19 2012 Cfe(':icf’—- %—P?.Y,\
1500 11th Street, 5th Floor : _ ~ 2 :
Sacramento, CA 95814 5: |
: yri=f 7 A
_Attention:  Ms. Katherine Montgomery : L
Elections Analyst ' ;

Dear Secretary Bowen:

Pursuant to Elections Code section 9004, you are hereby notified that on this day we sent our .
title, and summary for the following proposed initiative to the proponent:

e 11-0081, "Charity Cate Act of 2012"

A copy of that fitle and summary and text of the proposed initiative is enclosed. Please
ccontact me if you have questions. Thank you.

Sincerely,

ASHLEY JOHANSSON
Initiative Coordinator

For XAMALA D. HARRIS
Attorney General

ce: Lance H. Olson, Olson Hagel & Fishburn LLP


mailto:Ashley.Johansson@doj.ca.gov

January 19, 2012
Initiative 11-0081

The Attorney General of California has prepared the following title and summary of the chief
purpose and points of the proposed measure:

NONPROFIT HOSPITALS. REQUIRED MINIMUM CHARITY CARE. INITIATIVE
STATUTE. Requires nonprofit hospitals to provide free health care to needy patients in amount
annually at least 5 percent of their net patient revenues. Exempts hospjtals where minimum
charity care would result in operating margin less than | percent, and hospitals that are part of
certain large nonprofit healtb systems. Requires nonprofit hospitals to give Attorney General
annual reports on charity care provided. Authorizes penalties for non-compliance, including
revocation of tax-exempt status and appointment of Attorney General representative to hospital’s
board of directors. Makes nonprofit director/officer liability protections inapplicable to
enforcement actions. Summary of estimate by Legislative Analyst and Director of Finance of
fiscal impact on state and local government: Potential increased costs to state and local
governments, at least in the millions of dollars annually through 2017, associated with
-potentially increased premiums for government-purchased health insurance. Potential
local government savings, at least in the Jow millions of dollars apnually through 2017,
from uninsured persons accessing health care services at certain nonprofit hospitals instead

of at government-funded, public hospitals. (11-0081.)



11-0081

November 22, 2011 @CE ! V@

Honorable Kamala Harris NOY 2 3 201
Attorney General of California

Attn: Initiative Coordinator INITIATIVE COORDINATOR
Department of Justice ATTORNEY GENERAL'S OFF{CE

1300 I Street, 17* Floor
Sacramento, CA 95814

Re: Request for Title and Summary of the Charity Care Initiative
Dear Attorney General Harris:

We hereby request your office prepare a circulating Title and Summary for the enclosed
proposed initiative pursuant to Article II, Section 10(d) of the California Constitution.

Please find attached the statements required by Elections Code Sections 9001 and 9608,
the name and residence address of the proponent and a check for $200.

If you have any questions, please do not hesitate to contact us.

Sincerely,

AN

(Slgnahﬂe of{Proponent)
Nisa L. Walker

&ﬁw%

/éfature of Pfoponent)
Jimi Hardy

Please contact Lance Olson with questions.

Lance Olson

Olson Hagel & Fishburn LLP
555 Capitol Mall, Suite 1425
Sacramento, CA 95814

(916) 442-2952
lance@olsonbagel.com


mailto:lance@olsonhagel.com

11-0081

This initiative measure is submitted to the people in accordance with the provisions of
Article II, Section 8, of the California Constitution.

This initiative measure amends and adds sections to the Corporations Code and the
Revenue and Taxation Code; therefore, existing provisions proposed to be deleted are printed in
strikeout type and new provisions proposed to be added are printed in italic type to indicate that
they are new.

SEC. 1. Name
This act shall be known as the “Charity Cazp Act 0f2012.”
SEC.2. - Findings and Purpose

This act, adopted by the pedple of the State of California, makes the following Findings
and has the following Purpose:
A. The People make the following findings:

(1) Access to health care services is of vital concern to the people of this
State.

(2) Although counties provide certain hea.lth care services to needy patients,
the counties are not able fully to serve tbe publlc s need for affordable
health care.

(3)  Private nonprofit hospitals currently meet certain needs of needy patients
through charity care and provision of discounted health care services.
Public recognition of the unique role of nonprofit hospitals has resulted in
favorable tax treatment of the hospitals, which is a significant benefit for
those hospitals. In exchange, nonprofit hospitals assume a social
obligation to further the public interest in ensuring that needy patients

: continue to have access to charity care and discounted health care services:

(4) Existing requirements of law do not adequately ensure that nonprofit
hospitals provide charity care to the communities they serve in amounts
that are appropriate in light of the significant benefits the hospitals receive
from the State. Nor do existing requirements of lJaw adequately identify
standards for appropriate amounts of charity care and discounted health
care services that nonproﬁt hospitals should provide in exchange for the -
benefits they receive from the State.

B. . Itisthe purpose of this Act to ensure that nonprofit hospitals that receive
significant benefits from the State, including favorable tax treatment, provide appropriate levels
of charity care and discounted health care services to needy patients.

SEC. 3. Chapter 9.5 (commencmg with Section 5940) of the Corporations Code is added '
to read:

5940. Definitions. F or the purposes of this chapter:



(a) “Affiliated health care service plan” means a health care service plan licensed
under Section 1353 of the Health and Safety Code that in a “nonprofit health system’s” most
recently concluded fiscal year was the primary payer for 75 percent or more of all annual
inpatient discharges from “nonprofit hospitals” that were part of the nonprofit health system on
the date of the discharge, excluding inpatient discharges where the “primary payer” was
Medicare, Medi-Cal, or a County Indigent program (pursuant to Section 17000 of the Welfare
and Institutions Code), where the patient was self-pay patient (as that term is defined in
subdivision (f) of Section 127400 of the Health and Safety Code), or where the care was
provided as unreimbursed “charity care.’

o) “Charity care” means the unreimbursed cost to a nonprofit hospital of:
(1)  providing, funding, or otherwise financially supporting health care
: seyvices or items on an inpatient or outpatient basis to “needy patients”;
(2)  providing, funding, or otherwise financially supporting health care
~ services or items provided 10 needy patients through other nonprofit or
public outpatient clinics, hospitals, or health care organizations; and/or
(3)  providing, funding, or otherwise financially supporting the following
community benefils, provided that the provision, funding or financial
support of such benefits is demonstrated to reduce community health care
" costs: vaccination programs and services for low-income families; chronic
illness prevention programs and services, nursing and caregiver training;
home-based health care programs for low-income families; exercise
and/or nutrition programs for low-income families; or community-based
" mental health outreach and assessment programs for low-income families.
For purposes of this paragraph, “low-income families” means families or -
individuals with income less than or equal to 200 percent of the federal
poverty level.
Charity care does not include the cost to a nonprofit hospital of paying any raxes or other
governmental assessments, uncollected fees, or accounts written off as bad debi.

(c) “Contributions” means the dollar value of cash donations and the fair market
value at the time of donation of in-kind donations to the nonprofit hospital from individuals,
organizations, or other entities. Contributions.does rnot include the value of a donation
designated or otherwise restricted by the donor for purposes other than charity care.

(@)  “Integrated nonprofit health system” means any “nonprofit health system” and
affiliated health care service plan that satisfy both of the followmg requirements jor the full
fiscal year:

(1) The nonprofit health system and aﬂil:ated health care service plan are
owned, operated, or substantially controlled by the same person or
persons or other legal entity or entities, including but not limited to by a
shared corporate parent.

(2) The affiliated health care service plan is jointly, or jointly and severally,

' liable with the nonprofit health system or any one or more nonprofit
" hospital that is part of the nonprofit health system, through a master
indenture or other agreement or agreernents, for one or more debt



obligations, including but not limited to loans, leases, commercial bonds,
municipal bonds, or other debt instruments owed to a third party outside
the nonprofit health system, if the debt obligations individually or
collectively are material under generally accepted accounting principles
lo any financial statement of the affiliated health care service plan, the
nonprofit health system, or one or more hospital that is part of the
nonprofit health system. :

(e) “Needy patient” shall have the same meaning as the term “financially qualified
patient” is defined in Section 127400 of the Health and Safety Code, provided that, if a nonprofit
. hospital chooses to grant eligibility for its discount payment policy or charity care policies to
- patients with incomes over 350 percent of the federal poverty level, as permitted by Section
v 127405(a)(1)(A) of the Health and Safexy Code, patients eligible under such policies shall also
be deemed "needy patients.”

H  “Net patient revenue” shall be calculated in accordance with generally accepted
accounting principles for hospitals, and shall be consistent with information provided by a
hospital in a compliant Hospital Annual Disclosure Report filed with the “office” pursuant to
Section 128735 of the Health and Safety Code. - .

® “Nonprofit health system” means all nonprofit hospitals in this State that share
the same fiscal year and that safisfy both of the following requirements:

(1) The nonprofit hospitals are owned, operated, or substantially controlled
by the same person or persons or other legal entity or entities, including
but not limited to by a shared corporate parent.

(2) The nonprofit hospitals are jointly, or jointly and severally, IzabIe through
a master indenture or other agreement or agreements, for one or more

‘debt obligations, including but not limited to loans, leases, commercial
bonds, municipal bonds, or other debt instruments owed to a third party
outside the nonprofit health system, if the debt obligations individually or
collectively are material (o any financial statement of at least one of the
nonprofit hospitals under generally accepted accounting principles for
hospitals.

A ronprofit health system shall not include fewer than three nonprofit hospitals.

: (k) ' "“Nonprofit hospiral ” means a hOSpiraI licensed urzder subdivision (a) of Section
1250 of the Health and Safety Code, which is organized-as, owned and operated by, or ..
substantially controlled by, a nonprofit corporation, as defined in this part or Part 4, or a
nonprofit foreign corporation, as defined in Section 5053. Nonprofit hospital does not include
children’s hospitals, as defined in Section 16996 of the Welfare and Institutions Code; public
hospitals, as defined in paragraph (25) of subdivision (a) of Section 14105.98 of the Welfare and
Institutions Code; or hospitals that are Medicare critical access hospitals pursuant to Section
1395i-4 of Title 42 of the United States Code.

() “Nonprofit supporting entities” means nonprofit entities created by a nonprofit
hospital or its parent entity to further the charitable purposes of the nonprofit hospital and that



are owned or controlled by the nonprofit hospital or its parent entity.

g “Operating margin" is an accounting term, shall be calculated in accordance
with generally accepted accounting principles for hospitals, and shall be based on a hospital’s
operating earnings before depreciation and amortization.

(k) “Office” means the Office of Statewide Health Planning and Development.

() “Primary payer” means the person or other legal entity (other than the patient)
that is or was legally required or responsible to make payment with respect to an item or service
provided by a hospital to a patient (or any portion thereof) before any other person or other
legal entity (other than the patient).

(m)  “Safety- net nonprofit health system means a nonprofit health system rhaz‘ inits
f scal year concluding in 2010, or in any fiscal year thereaﬂer satisfied each of the following
conditions:

(1) The nonprofit hospitals that are part of the nonprofit health system at the
time of the discharge together provided 10 percent or more of the State’s
. tolal number of inpatient discharges from general acute care licensed
beds (as defined in regulations adopted pursuant to Section 1250.1 of
Article 1 of the Health and Safety Code) where the primary payer is Medi-
Cal. :

2) The nonprofit hospitals that are part of the nonprofit health system
provided a combined total of 100 million dollars or more in charity care.
For purposes of this paragraph, the amount of charity care provided by
the nonprofit hospitals that are part of a nonprofit health system means
the cost to the hospital of providing charity care, as defined by the
hospital''s written charity care policy adopted pursuant to Section 127405
of the Health and Safety Code, consistent with data reported in
compliance with the Health Data and Advisory Council Consolidation Act
(commencing with Section 128675 of the Health and Safety Code) and any
regulations, rules, or guidance issued under that chapter, for fiscal years
concluding in 2010, 2011 and 2012; and the amount reported fo the
Artorney General in accordance with Section 5942 for fiscal years
concluding in 2013 dnd thereafier.

(3) The nonprofit health system had a Medi-Cal utilization rate of 25 percem‘
or greater. For purposes of this paragraph, "Medi-Cal utilization rate”
means the ratio of “Medi-Cal discharges” divided by “all discharges,”
where “all discharges” means the number of total inpatient discharges
Jfrom general acute care licensed beds from all hospitals that are part of
the nonprofit health system al the time of the discharge, and “Medi-Cal
discharges” means the number of all discharges where Medi-Cal is the
primary payer.

The data employed to determine whether a health system satisfies the conditions in paragraphs
(1), 2), and (3) shall be consistent with data reported in compliance with the Health Data and
Advisory Council Consolidation Act (commencing with Section 128675) and any regulations,



rules, or guidance issued under that chapter, except as otherwise indicated in paragraph (2).

(n) “Unreimbursed costs’ means the costs a nonprofit hospital incurs for providing
individuals inpatient and outpatient services or items _for which the nonprofit hospital does not
receive reimbursement from any source, and for which the nonprofit hospital has no expectation
at the time the services or items are provided that any third-party payer will pay.in part or in
whole. The term does not include payer discounts or contractual adjustments in reimbursements
to third-party payers or costs for which the nonprofit hospital recetves any partial payment for
the related service, including but not limited to the following: third-party insurance payments;
Medicare payments; Medi-Cal payments; payments from Tricare or the Civilian Health and
Medical Program of the Uniformed Services; state reimbursements for education;, payments
Jrom pharmaceutical companies to pursue research; gramt funds for research; and
disproportionate share payments. For purposes of this definition, the term “costs” shall be
calculated by applying the cost to charge ratios, according to the nonprofit hospital’s most
recently filed Medicare cost report, to billed charges. For purposes of this definition, charitable
contributions and grants to a nonprofit hospital, including transfers from endowment or other
funds controlled by the nonprofit hospital or its nonprofit supporting entities, shall not be
subtracted from the costs of providing services for purposes of determining the unreimbursed
costs of charity care.

5941. Duty-of Nenprofit Hospitals to Provide Appropriate Level of Charity Care.
(a)  Inorder to qualify as a nonprofit corporation as defined in this part or Part 4, to

obtain and maintain tax-exemnpt status as provided by Section 23701d of the Revenue and
Taxation Code, and to satisfy the requirements of this chapter, a nonprofit hospital shall provide

- an appropriate level of charity care as provided in this section.

(b)  For fiscal years beginning on or dafter January 1, 2013, a nonprofit hospital- shall
annually salisfy the requirements of this chapter to provide an appropriate level of charity care -
by complying with the standard set forth in subdivision (c).

(c) A nonprofit hospital annually shall provide charity care in a combined amount
equal to at least five percent of the nonprofit hospital's net patient revenue. For purposes of
satisfying this subdivision, a nonprofit hospital may not change its existing fiscal year unless the
nonprofit hospital changes its ownership or corporate structure as a result of a sale or merger:

(@) A determination of the amount of charity care provided by a nonprofit hospital

" shall be based on the most recently completed and audited prior fiscal year of the nonprofit

hospital.

() Inany fiscal year that a nonprofit hospital, through unintended miscalculation,
fails to satisfy subdivision (c), the nonprofit hospital shall not lose its tax-exemp! status or
nonprofit corporation status without the opportunity to cure the miscalculation in the fiscal year
Jollowing the fiscal year the failure is discovered by both meeting the standard provided in

" subdivision (c) and providing an additional amount of charity care that is equal to the shortfall
. from the previous fiscal year. A nonprofit hospital shall notify the Attorney General that it

5



intends to cure a miscalculation. Such notification shall be included in a nonprofit hospital s
annual report submitted pursuant to subdivision (b) of Section 5 042. A nonproﬁt hospital may
apply this provision only once every ﬁve years.

@ If a nonprofit hospital reasonably determines that providing charity care in
accordance with this section in a given fiscal year would result in the nonprofit hospital having
an annual operating margin of less than one percent, the nonprofit hospital may petition the
Attorney General to be excused in whole or in part from complying with subdivision (c) in that
fiscal year. The Attorney General may excuse compliance if he concurs with the nonprofit
hospital’s conclusion that compliance with subdivision (c) would result in the nonprofit hospital
having an operating margin of less than one percent in the fiscal year at issue.

(g) The requirements of this section shall not apply to a nonprofit hospital that is part
of an integrated nonprofit health system or a nonprofit hospital that is part of a safety-net
nonprofit health system.

5942. Reporting and Data Collection; Confidentiality of Patient Information.

(a) The 4 ttorne 'y General shall establish a uniférm reporting and collection system
for dara regarding nonprofit hospitals’ provision of charity care.

. (b)  For fiscal years beginning on or after January I, 2013, nonprofit hospitals shall
file annual reports with the Attorney General stating the charity care provided by the nonprofit
hospitals. Nonprofit hospitals shall make these reports publicly available, including by posting
on an Internet Website, except that any confidential pahem-spec:ﬁc data included in the reporis
shall be removed before public disclosure,

(c)  Inlieu of the report required under subdivision (b), a nonprofit hospital may elect
to include the information regarding its charity care, which it is required to report pursuant to
subdivision (b), in the nonprofit hospital s annual community benefits plan filed with the office
pursuant o Section 127350 of the Health and Safety Code, provided that the nonprofit hospital
submit a copy of its annual community benefits plan to the Attorney General and make the plan
publicly available, including by posting on an Internet Website, except that any confidential
patient-specific data included in the plan shall be removed before public disclosure.

@) The Attorney General shall adopt necessary rules consistent with this section:
(1) to govern the reporting and collection of data; and
2) to ensure the confidentiality of any patient-specific data.

(e  The Atz‘brney General shall enter into an interagency agreement with the office
relating to the reporting and collection of data under subdivisions (a), (b) and (c), and the
adoption of rules under subdivision (d).

1] - Nothing in this chapter shall préclude the Attorne y General from requiring
nonprofit hospitals to provide additional information regarding their charitable activities, or -
preclude the Attorney General from entering into interagency agreements with other agencies



and departments regarding the reporting, collection and analysis of data relating 1o charity
care,

5943. Penalties.

(@) The Attorney General may assess a civil penalty against a nonprofit hospital that
Jails to make a report of charity care that complies with the reguirements of this chapter or
regulations promulgated pursuant to this chapter. The penalty may not exceed 31,000 for each
day a compliant report is delinguent gfter the date on which the report is due, up to a maximurmn
0/ $300,000. No penalty may be assessed against a hospital under this section until 10 business
days have elapsed afler written notification to the hospital of its failure to file a compliant
report, and no penalty may be assessed if the nonprofit hospital submits the required report
within those 10 business days.

(b) A honprofit hospital may petition the Attorney General for reconsideration of the
assessment of a civil penalty under this section. The Attorney General shall promulgate
regulations governing the review, acceptance, and denial of such petitions.

5944. Enforcement,; Rights and Remedies.

(@ A nonproﬁl hospital that violates the provisions of Section 5941 has committed a
.serious offense within the meaning of Sections 6511(a)(1) and 8511(a)(1) that is also a ground
Jor forfeiture of corporate existence within the meaning of Sections 6511(a)(3) and 8511 (a)(3).

(b) Inaddition to any other enforcement actions available under the law, and
notwithstanding any other provision of law, the Attorney General may bring or intervene in a
civil action for a violation of this chapter for civil penalties as provided in Section 5943 and for
appropriate equitable relief including, but not limited to, revocation of a hospital’s status as a
nonprofit corporation under Section 23701d of the Revenue and Taxation Code and revocation
of nonprofit corporate status under this part or Part 4. In the event that a nonprofit corporation
seeks to change its status to a for-profit corporation as a result of such revocation, the
corporation shall be vequired to distribute all of its charitable assels in accordance with their
charitable purposes with the approval of the Attorney General and.: (1) the provisions of Sections
5813.5 and Article 2 of Chapter 9 of Part 2 of Division 2 of Title 1 shall apply, and (2) except
with respect lo an agreement or transaction subject to Section 5914 or 5920, Section 5913 shall

apply.

() The rights and remedies provided for in this chapter shall not limit, affect,
change, or repeal any statutory or common-law rights or remedies.

5945. Supervision by Attorney General,

(@) Notwithstanding any other provision of law or any provision in a nonprofit
corporation’s charter or bylaws, the Attorney General may, to promote the purposes of this
chapter, appoint any person to serve as the Atiorney General s representative on the board of
directors of any nonprofit hospital that fails to comply with Section 5941, and has not been
excused from compliance in accordance with subdivision (f) of Section 5941 and has not notified
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the Attorney General of its intent to cure a miscalculation in accordance with subdivision (e) of
Section 5941; provided that this section shall not apply to nomprofit hospitals organized as, or
owned and operated by, a nonprofit religious corporation, as defined in Section 5061, or a
nonprofit foreign corporation, as defined in Section 5053.

(b) A person appointed to the board of directors of any nonprofit hospital under
subdivision (a) shall serve for a term of years set by the Attorney General and shall have all the
rights, powers, and duties as other members of the board of directors. At no time shall more
than one person serve as a representanve of the Attorney General on any nonprofit hospztal s
board:

() The Attorney General shall remove a person appointed to the hospital’s board of .
directors under subdivision (a) if the Attorney General determines that the appointment is no
longer necessary or reasonable to achieve the purposes of this chapter. A nonprofit hospital
may petition the Attorney General to remove a person appointed to the hospital’s board of
directors under subdivision (a). The Attorney General shall grant such a petition if the
appointment 1s no longer necessary or reasonable to achieve the purposes of this chapter. The
Attormey General may promulgate regulatzons governing the processing and approval and
denial of such petitions.

5946. Charity Care Designation.

(@) Any patient, state taxpayer or nonprofit hospital may file a request that the
Attorney General review costs a nonprofit hospital has designated as charity care in order to
satisfy the requirements of Section 5941. The request for review shall state the reasons the
requestor believes that a nonprofit hospital has identified costs as charity care that do not satisfy
the definition of charity care provided in subdivision (b) of Section 5940. The Atiorney General
shall make any requests for review filed pursuant to this subdivision publicly available.

()  If arequest for review raises a significant question regarding whether some or all
of the costs a nonprofit hospital has identified as charity care are properly designated as charity
care, the Attorney General shall grant the request for review. In assessing whether a request for
review raises a significant guestion, the Attorney General may consider the amount of costs at
issue and whether the question is one that may affect other nonprofit hospitals’ calculations of
charity carve. The Attorney General shall notify the public, the requestor, and the nonprofit
hospital whose costs are the subject of the request for review of his decision to grant or deny a
request for review. -

(c) Upon granting a request for review, the Attorney General shall hold a public
comment period on the request for review. The public comment period shall last 45 days,
beginning on the date of the public notice provided under subdivision (b), unless the Attorney
General nofifies the public that the public comment period is extended for any reason.

(d)  Within 45 days of completion of the public comment period, the Attorney General
shall issue a determination addressing whether the costs that are the subject of the request for -
review are properly designated as chayity care pursuant to this chapfer.



(e) A patient, state téxpayer or nonprofit hospital may ask the Attorney General for

" an opinion regarding whether a particular cost properly is designated as charity care in

accordance with subdivision (b) of Section 5940. The Attorney General shall publish any
opinions issued pursuant 1o this subdivision.

) Any public notice required by this section shall be posted on the Attorney
General’s Internet Website and distributed to the major starewide media and to ary member of
the public who requests placement on a mailing list or electronic mail list to receive the notice.

5947. The Attorney General may assess reasonable fees on nonprofit hospitals in
amounts designed to cover the costs incurred in processing petitions pursuant to subdivision (f)
of Section 5941, administering the reporting and collection of data pursuant to Section 5942,
processing petitions pursuant to subdivision (b) of Section 5943, and appointment of
representatives pursuant to Section 5945. The Attorney General may assess reasonable fees on
filers of requests for review pursuant to Section 5956 in amounts des;gned fo cover the costs
incwrred in processing such requests,

5948. The Attorney General may adopt regulations implementing this chapter.
5949. This chapter shall remain in effect only until December 31, 2017, and-as of that

date is repealed, unless a later enacted statute, which is enacted before December 31, 2017,
deletes or extends that date.

SEC. 4. Section 5047.5 of the Corporations Code is amended to read:

5047.5.

(a)  The Legistature firids and declares that the services of directors and officers of
nonprofit corporations who serve without compensation are critical to the efficient conduct and
management of the public service and charitable affairs of the people of California. The
willingness of volunteers to offer their services has been deterred by a perception that their
personal assets are at risk for these activities. The unavailability and unaffordability of
appropriate liability insurance makes it difficult for these corporations to protect the personal
assets of their volunteer decisionmakers with adequate insurance. It is the public policy of this
state to provide incentive and protection to the individuals who perform these important
functions.

(b)  Exceptas proxhded in this section, no cause of action for monetary damages shall |
arise against any person serving without compensation as a director or officer of a nonproﬁt
corporation subject to Part 2 (commencing with Section 5110), Part 3 (commencing with Section

. 7110), or Part 4 (commencing with Section 9110) of this division on account of any negligent act

or omission occurring (1) within the scope of that person's duties as a director acting as a board
member, or within the scope of that person's duties as an officer acting in an official capacity; (2)

* in good faith; (3) in a manner that the person believes to be in the best interest of tbc corporatiorn;

and (4) is in the exercise of his or her policymaking judgment.



.(c)  This section shall not limit the liability of a director or officer for any of the
following:

(1)  Self-dealing transactions, as described in Sections 5233 and 9243

(2)  Conflicts of interest, as described in Section 7233.

(3)  Actions described in Sections 5237, 5944, 7236, and 9245.

(4)  Inthe case of a charitable frust, an action or proceeding against a trustee
brought by a beneficiary of that trust.

(5)  Any action or proceeding bronght by the Attomey General.

(6) Intentional, wanton, or reckless acts, gross negligence, or an action bascd
on fraud, oppression, or malice.

(7)  Any action brought under Chapter 2 (commencing with Section16700) of

© 'Part 2 of Division 7 of the Business and Professions Code.

(d)  This section only applies to nonprofit corporations organized to provide religious,
charitable, literary, educational, scientific, social, or other forms of public service that are exempt
from federal income taxation under Section 501(c)(3) or 501(c)(6) of the Internal Revenue Code,

()  This section applies only if the nonprofit corporation maintains a liability
insurance policy with an amount of coverage of at least the following amounts:
(1)  If the corporation’s annual budget is less than fifty thousand dollars
. ($50,000), the minimum required amount is five hundred thousand dollars
(8500,000). .
(2)  If the corporation's annual budget ‘equals or exceeds fifty thousand dollars
(350,000), the minimurmn required amount is one million dollars
($1,000,000).
: This section applies only if the claim against the director or officer can also be made
directly against the corporation and a liability insurance policy is applicable to the claim. If that
policy is found to cover the damages caused by the director or officer, no cause of action as
provided in this section shall be maintained against the director or officer.

® For the purposes of this section, the payment of actual expenses incurred in
attending meetings or otherwise in the execution of the duties of a director or officer shall not
constitute compensation.

(&)  Nothing in this section shall be construed to Limit the liability of a nonprofit
corporation for any negligent act or omission of a director, officer, employee, agent, or servant -
occurring within the scope of his or her duties.

(h)  This section does not apply to any corporation that unlawfully restricts
membership, services, or benefits conferred on the basis of political affiliation, age, or any
characteristic listed or defined in subdivision (b) or (€) of Section 51 of the Civil Code.

) This section does not apply to any volunteer director or officer who receives

compensation from the corporation in any other capacity, including, but not limited to, as an
employee.
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SEC. 5. . Section 9230 of the Corporations Code is amended to read:

9230. (a) Except as the Attorney General is empowered to act in the enforcement of the
criminal laws of this state, and except as the Attorney General is expressly empowered by
subdivisions (b), (c), and (d), and Chapter 9.5 (commencing with Section 5940) of Part 2, the
Attorney ‘General shall have no powers with respect to any corporation mcorpomted or classified
as a religious corporation under or pursuant to this code.

(b) The Attorney General shall have authority to institute an action or proceeding
under Section 803 of the Code of Civil Procedure, to obtain judicial determination that a
corporation is not properly qualified or classified as a religious corporation under the provisions
of this part.

(©) The Attomey General shall have the authority (1) expressly granted with respect
to any subject or matter covered by Sections 9660 to 9690, inclusive; (2) to initiate criminal
procedures to prosecute viclations of the criminal Jaws, and upon conviction seek restitution as
punishment; and (3) to represent as legal counsel any other agency or department of the State of
California expressly empowered to act with respect to the status of religious corporations, or
expressly empowered to regulate activities in which religious corporations, as well as other
enfities, may engage. :

(@) Where property has been solicited and received from the general public, based on
a representation that it would be used for a specific charitable purpose other than general support
of the corporation's activities, and has been used in a manner contrary to that specific charitable

- purpose for which the property was solicited, the Attorney General may institute an action to

enforce the specific charitable purpose for which the property was solicited; provided (1) that

* before bringing such action the Attorney General shall notify the corporation that an action will

be brought unless the corporation takes immediate steps to correct the improper diversion of
funds, and (2) that in the event it becomes impractical or impossible for the corporation to devote
the property to the specified charitable purpose, or that the directors or members of the
corporation in good faith expressly conclude and record in writing that the stated purpose for
which the property was contributed is no longer in accord with the policies of the corporation,
then the directors or members of the corporation may approve or ratify in good faith the use of
such property for the general purposes of the corporation rather than for the specific purpose for
which it was contributed.

As used in this section, “solicited from the general public’ means solicitations directed to
the general public, or to any individual or group of individuals who are not directly affiliated
with the soliciting organization and includes, but is not limited to, instances where property has
been solicited on an individual basis, such as door to door, direct mail, face to face, or similar
solicitations, as well as solicitations on a more general level to the general public, or a portion
thereof, such as through the media, including newspapers, television, radio, or similar
solicitations. :
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(&) Nothing in this section shall be construed to affect any individual rights of
action which were accorded under law in existence prior to the enactment of Chapter 1324 of the
Statutes of 1980. ‘ )

As used in this section, “individual rights of action” include only rights enforceable by
private individuvals and do not include any right of action of a public officer in an official
capacity regardless of whether the officer brings the action on behalf of a private individual.

: €3) Nothing in this section shall be construed to require express statutory
authorization by the California Legislature of any otherwise lawful and duly authorized action by
any agency of local government. '

SEC. 6. Section 23701d of the Revenue and Taxation Code is amended and renumbered to
read:

23701d. (a) A corporation, community chest or trust, organized and operated exclusively
for religious, charitable, scientific, testing for public safety, literary, or educational purposes, or
to foster national or international amateur sports competition (but only if no part of its activities
involved the provision of athletic facilities or equipment), or for the prevention of cruelty to
children or animals, no part of the net eamings of which inures to the benefit of any private
shareholder or individual, no substantial part of the activities of which is carrying on propaganda
or otherwise attempting to influence legislation, (except as otherwise provided in Section
23704.5), and which does not participate in; or intervene in (including the publishing or
distribution of statements), any political campaign on behalf of (or in opposition to) any
candidate for public office. An organization is not organized exclusively for exempt purposes
listed above unless its assets are irrevocably dedicated to one or more purposes listed in this
section. Dedication of assets requires that in the event of dissolution of an organization or the
impossibility of performing the specific organizational purposes the assets would continue to be
devoted to exempt purposes. Assets shall be deemed imrevocably dedicated to exempt purposes
if the articles of organization provide that upon dissolution the assets will be distributed to an
organization which is exempt under this section or Section 501(c)(3) of the Internal Revenue
Code or to the federal government, or to a state or local government for public purposes; or by a
provision in the articles of organization, satisfactory to the Franchise Tax Board; that the
property will be distributed in trust for exempt purposes; or by establishing that the assets are
irrevocably dedicated to exempt purposes by operation of law. The trrevocable dedication
requirement shall not be a sole basis for revocation of an exempt determination made by the
Franchise Tax Board prior to the effective date of this amendment.

(b) (1) Inthe case of a qualified amateur sports organization—

(A)  The requirement of subdivision (a) that no part of its activities
involves the provision of athletic facilities or equipment shall not
apply.

(B)  That organization shall not fail to meet the requirements of
subdivision (a) merely because its membership is local or regional

- 1in nature, )
(2)  For purposes of this subdivision, “qualified amateur sports organization”
means any organization organized and operated exclusively to foster
national or intermational amatewr sports competition if that organization is
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also organized and operated primarily to conduct national or international
competition in sports or to support and develop amateur athletes for
national or international competition in'sports. :

(©) (1)  Notwithstanding subdivisions (a), (b), and (c) of Section 23701, an
organization organized and operated for nonprofit purposes in accordance with this section shall
be exempt from taxes imposed by this part, except as provided in this article or in Article 2
(commencing with Section 23731), upon its submission to the Franchise Tax Board of one of the
following: _ :

(A) A copy of the determination letter or ruling issued by the Internal
Revenue Service recognizing the organization’s exemption from
federal income tax under Section 501(a) of the Internal Revenue
Code, as an organization described in Scehou 501(c)(3) of the
Internal Revenue Code.

(B) A copy of the group exemption letter issued by the Intema]
Revenue Service that states that both the central organization and
all of its subordinates are tax-exempt under Section 501(c)(3) of
the Internal Revenue Code and substantiation that the organization
is included in the federal group exemption letter as a subordinate
organization.

) Upon receipt of the documents required in subparagraph (A)or (B) of
paragraph (1), the Franchise Tax Board shall issue an acknowledgment that the organization is
exempt from taxes imposed by this part, except as provided in this article or in Article 2
(commencing with Section 23731). The acknowledgiment may refer to the organization's
recognition by the Internal Revenue Service of exemption from federal income tax as an
organization described in-Section 501(c)(3) of the Internal Revenue Code and, if applicable, the,
organization’s subordinate organization status under a federal group exemption letter. The
effective date of an organization’s exemption from state income tax pursuant to this subdivision
shall be no later than the effective date of the organization's recognition of exemption from
federal income tax as an organization described m Section 501(¢c)(3) of the Internal Revenue
Code, or its status as a subordinate organization under a federal group exemption letter, as
applicable.

3) . If, for federal income tax.purposes, an organization’s exemption from tax
as an organization described in Section 501(¢)(3) of the Internal Revenue Code is suspended or
revoked, the organization shalt notify the Franchise Tax Board of the suspension or revocation,
in the form and manner prescribed by the Franchise Tax Board. Upon notification, the board
shall suspend or revoke, whichever is.applicable, for state incorne tax purposes, the
organization’s exemption under paragraph (1) of this subdivision. '

(4)  This subdivision shall not be construed to prevent the Franchise Tax
Board from revoking the exemption of an organization that is not organized or operated in
accordance with this chapter or Section 501(¢c)(3) of the Internal Revenue Code.

(5)  Inorder to qualify for and maintain tec-exempt status pursuant fo this
section, a nonprofit hospital, as defined in subdivision (h) of Section 5940 of the Corporations
Code, shall comply with the requirements of Chapter 9.5 (commencing with Section 5940) of -

Part 2 of Division 2 of Title 1 of the Corporations Code.
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(6) €5¥-If the Franchise Tax Board suspends or revokes the exemption of an
organization pursuant to paragraph (3), ex-(4), or (5), the exemption shall be reinstated only upon
compliance with Section 23701, regardless of whether the organizalion can establish exemption
under paragraph (1).

(d) The Franchise Tax Board may prescribe rules and regulations to implement this
section. ' ' ' :

SEC. 7. Amendment

Pursuant to subdivision (c¢) of Section 10 of Article IT of the California Constitution, this
act may be amended either by a subsequent measure submitted to a vote of the people at a
statewide election; or by statute validly passed by the Legislature and sxgned by the Govcmor
but only to further the purposes of the act.

SEC. 8. Severability

It is the intent of the People that the provisions of this act are severable and that if any
provision of this act or the application thereof to any person or circumstance is held invalid, such
invalidity shall not affect any other provision or application of this act which can be given effect
without the invalid provision or application.
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